To: Konkus, John[konkus.jochn@epa.gov]

Cc: Richardson, RobinH[Richardson.RobinH@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Ferguson, Lincoln{ferguson.lincoin@epa.gov]; Cheatham-Strickland,
Latonia[Cheatham-Strickland.Latonia@epa.gov]

From: Barbery, Andrea

Sent: Fri 3/17/2017 7:40:36 PM

Subject: RE: ECOS Questions for Tues. Mar. 21

Administrator TPs for ECOS Regarding Litigation.docx

OW march 17 2017 ECOS call Admin Q A Infrastructure Permits etc.docx
DRAFT Talking Points_Pruitt Callw ECOS 3-21-17.docx

2017 WOTUS FR.pdf

Hi John and Lincoln,

Please find, attached:

1)  Draft talking points drafted by the NPMs, responding to ECOS’s questions
2)  OGC background/additional talking points

3) OW background

4)  Mar. 6, 2017 Federal Register Notice on WOTUS

I’ve indicated on the briefing memo that the Administrator will receive his final talking points
separately (i.e, from your shop).

I’ll copy you in a moment on the email transmitting the other briefing materials, so you have
background material on ECOS. Please let me know if you need anything more.

Thanks,

Andrea Barbery

Office of Intergovernmental Relations
U.S. Environmental Protection Agency

202-564-1397
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From: Konkus, John

Sent: Wednesday, March 15, 2017 2:54 PM

To: Barbery, Andrea <Barbery.Andrea@epa.gov>

Cc: Richardson, RobinH <Richardson.RobinH@epa.gov>; Bangerter, Layne
<bangerter.layne@epa.gov>; Ferguson, Lincoln <ferguson.lincoln@epa.gov>
Subject: RE: ECOS Questions for Tues. Mar. 21

Thank you Andrea. Copied on this email is Lincoln. What I suggest is if you and the appropriate
program offices provide a first draft for each question and then send that to Lincoln for
refinement. That way Lincoln can work from a starting point that has technical answers built in
so he doesn’t have to go around and find that info.

Does that makes sense to everyone?

From: Barbery, Andrea

Sent: Wednesday, March 15, 2017 2:42 PM

To: Konkus, John <konkus.john@epa.gov>

Cc: Richardson, RobinH <Richardson.RobinH@epa.gov>; Bangerter, Layne
<bangerter.layne(@epa.gov>

Subject: ECOS Questions for Tues. Mar. 21

Hi John,

A pleasure to meet you today!

As we discussed, here are the questions ECOS gathered from its members (state environmental
commissioners) in preparation for the Administrator’s engagement next Tuesday, March 21. He
has 30 minutes with this group (via phone) — typically, 20 of those are spent delivering remarks
and 10 are open for Q&A (states only on the line).
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Thank you for taking care of the talking points on this! If you need anything more (background,
logistics, etc), please let me know.

Thanks,
Andrea Barbery (ECOS liaison)
Office of Intergovernmental Relations

U.S. Environmental Protection Agency

202-564-1397
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

ECOS Questions for Administrator Pruitt
For ECOS All-Commissioner Call
March 21, 2017 3-3:30 PM
General Priorities:

1. What do you see as your top 3 priorities in the next 6 months?

2. Can you share with us any information on plans/timing for appointment of Regional
Administrators or nomination of key positions like Assistant Administrators?

Budget:

OCFO Response (POC: Carol Terris, 564-0533):

Deliberative Process Privilege/Ex. 5

State Authority & Consultation:

5. What steps will you take to make delegation of primacy to states for programs like Underground
Injection Control and assumption of the Clean Water Act Section 404 program (where there has
been a difference of opinion between the Corps and EPA on assumption, with EPA favoring and
the Corps putting up roadblocks)?

OW response (POC: Christine Ruf, 564-1220):

Safe Drinking Water Act Underground Injection Control Program:

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

Deliberative Process Privilege/Ex. 5

Clean Water Act Section 404:

Deliberative Process Privilege/Ex. 5

~ Additional information on this topic is attached separately ~
6. How do you plan to consult with states on next steps for the Waters of the U.S. Rule?

OW response (POC: Christine Ruf, 564-1220):

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

Deliberative Process Privilege/Ex. 5

7. ECOS is generally opposed to the “sue and settle” approach where consent decrees may impose
deadlines and obligations on state agencies without allowing them to weigh in before agreeing to
a proposed consent decree. Can you discuss any ideas you are looking at to help ensure that
states at least have a role in these settlement discussions?

QGC resnonse.(PQC: Kevin.Minoli..564-5551):

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

agreement.

¢ Under my leadership, EPA will work with the Department of Justice to defend the choices
we have made about how to prioritize our resources whenever that is the right decision —
including when a party challenges those choices in court.

Deliberative Process Privilege/Ex. 5

~ Second tier talking points on this topic are available; they are attached separately. ~

Regulatory Reform:

8. Having spent a considerable amount of time identifying state rules that are unnecessary or
outdated, we've learned that eliminating regulations is sometimes more difficult than
creating them. How is EPA designing its 2 for 1 process? Would you consider involving states and
the regulated community in the design of the 2 for 1 process?

OP response (POC: Robin Kime, 564-6587):

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

Deliberative Process Privilege/Ex. 5

Infrastructure:

9. Environmental infrastructure spending is an abundantly obvious solution to much of our
environmental challenges. What steps will the Administrator take to improve our infrastructure?

OW response (POC: Christine Ruf, 564-1220):

Deliberative Process Privilege/Ex. 5

Infrastructure Finance- State Revolving Fund Programs:

Deliberative Process Privilege/Ex. 5

Infrastructure Finance — WIFIA and Water Finance Center:

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

Deliberative Process Privilege/Ex. 5

10. The federal permitting process for environmental and infrastructure improvement projects has a

poor reputation. What role can EPA play to reduce the frustration of trying to obtain these
permits?

OW response (POC: Christine Ruf, 564-1220):

Deliberative Process Privilege/Ex. 5

Research:

11. What is the role of research going forward at EPA? Are you aware of the State Research Priorities
Needs and what steps can we take to align EPA research to answer state questions?

ORD Response (POC: Lisa Matthews, 564-6669):

Deliberative Process Privilege/Ex. 5
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DRAFT Talking Points for Pruitt — ECOS All-Member Call 3/17/17

Deliberative Process Privilege/Ex. 5
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Senior Leadership Message

Growing up on a farm in Minnesota, I learned to appreciate the connection between our
environment and food. Even from the middle of a remote rural outpost, I often imagined the amazing trek our
soybeans and corn would take from our small farm, to the Mississippi River, and onward across oceans to
hungry people around the world. Feeding the world is a big enterprise, and it has big and inevitable impacts
on the environment. Farm people understand that connection. And we just don’t like to waste
anything...especially food. Zero waste, or darn close to it, was just our way of life, and it’s good for the
environment. That’s one of the reasons why the Agency’s commitment to food waste reduction and
associated actions at our headquarters facility are so near and dear to my heart.

Through a 2014 GreenSpark challenge, we learned that the Emerging [.eaders Network was working with the
General Services Administration (GSA) to implement composting in the public areas of the Ronald Reagan
Building (RRB), including the food court. Composting is now available at the William Jefferson Clinton
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uildings and in EPA-occupied space within RRB. The effort was made possible through the vision and

nthusiasm of staff in several offices, including Mark Seltzer in the Office of Enforcement and Compliance
Assurance, and Robert Courtnage in the Office of Chemical Safety and Pollution Prevention. Both Mark and

obert are highlighted this week on the One EPA Workplace homepage. :

‘As EPA and the U.S. Department of Agriculture continue to emphasize the importance of public and private
_sector action to reduce food loss and waste by 50 percent by 2030, we, too, must demonstrate our leadership
_through our actions to assess our own food waste and to institutionalize best practices where we can. ‘

am repeatedly awed and humbled by the dedication of EPA employees to our Agency’s mission. In addition
reducing food waste here in the RRB complex, another goal of this project is to educate the large number
f school-aged children who tour the RRB, along with other people who visit there, about the importance of
composting. I think EPA is the most consequential force for environmental protection in the world, and our
- work helps all Americans have a clean and healthy environment in which to live, work, and play.

f you have a great idea about how to address a problem, meet an agency objective, or share employee
_success stories, get the support of a manager and launch a challenge in GreenSpark. Look what it did to bring
composting to the RRB! Working together, we can ensure that future successes like this continue for years to
come.

Acting Chief of Staff

moves to Office of General
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~ In December, the Agency took steps to strengthen the ability to carry out our

xternal civil rights enforcement responsibilities by reorganizing the functions of the Office of Civil Rights

with respect to its External Compliance and Complaints Program. This external civil rights enforcement
unction now resides organizationally within the External Civil Rights Compliance Office (ECRCO), which
s located in EPA’s Office of General Counsel (OGC).

ECRCO will continue to carry out the same federally mandated responsibilities to enforce several civil rights
aws which, together, prohibit discrimination on the basis of: race, color, or national origin (including on the
basis of limited-English proficiency); sex; disability; and age by applicants for and recipients of federal
financial assistance from EPA (Title VI of the Civil Rights Act of 1964, Title IX of the Education
Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, and the Age Discrimination Act of
1975, respectively), as well as the responsibility for enforcing Section 13 of the Federal Water Pollution
Control Act Amendments of 1972, which prohibits discrimination based on sex under programs or activities
eceiving financial assistance under the Clean Water Act.

Learn more about ECRCO.




EPA continues to ehsure public health protectiOn at
Superfund sites

The Region 1 Superfund program has completed reviews of site cleanups at nine National Priorities List (NPL) sites,
and has begun working reviews of 12 NPL sites, including two federal facilities this year.

- hroughout the Superfund process, EPA’s first goal is to make sure remedies will
protect public health and the environment. Once a remedy or portion of a remedy has begun, EPA continues to ensure -
its protection by requiring comprehensive reviews of cleanups every five years, even where sites have been ‘
redeveloped. In addition to this extensive review of the remedy itself, its engineering, and its overall functionality, EPA
may also look at outside variables that could potentially affect the performance of the remedy, such as redevelopment,
impacts from storms or flooding, and overall wear and tear. Five year review evaluations identify any issues and, if
called for, recommend action(s) necessary to address them.

Last year, Region 1 reviewed remedies at sites like the Materials Technology Lab (U.S. Army) in Watertown,
Mass, where 30 acres of the former hazardous waste site are now a mixed use complex, including apartments,
retail stores, restaurants, ofﬁces and various other businesses, providing approximately 3,000 jobs. .
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Currently, EPA is working with the Army, the State, and a developer on further redevelopment plans for

nother portion of the Materials Technology Lab Site, which includes upgraded utilities, a parking garage,
_and several new buildings. The 2016 Five Year Review identified the need to assess the potential risk from
_vapor intrusion and those efforts are currently ongoing.

or more information on Superfund sites where Region 1 will begin five year reviews in FY2017, see the

or more information on Superfund sites where Region 1 has completed five year reviews in 2016, see the
ress release.
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: McGrath, William

Sent: Tue 3/7/2017 9:35:46 PM

Subject: Letter to Administrator Pruitt EPA re Unredacted FOIA Documents Attachment pt 4
removed.txt

Bill McGrath

Staff Director

Subcommittee on Interior, Energy and Environment
House Committee on Oversight and Gov't Reform
Phone: (202) 225-6534

Email: William.McGrath@mail.house.gov
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: Hannon, Arnita

Sent: Thur 3/16/2017 5:35:48 PM

Subject: RE: Today's Meeting with Hesperia, CA Locals (2:45 - 3:15 pm) 5530 WJC North )Your Time
Allotment: 2:45 - 3:00 pm)

Oops — sorry -can you shoot me the number? I should have it but I don’t. Thx!

M. Arnita Hannon

Intergovernmental Liaison

Office of Congressional and Intergovernmental Relations
US EPA

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

202.564.3704 (O)

Personal Phone/Ex. 6

202.501.1545 (Fax)

hannon.arnita@epa.gov

From: Bangerter, Layne

Sent: Thursday, March 16, 2017 1:34 PM

To: Hannon, Arnita <Hannon.Arnita@epa.gov>

Subject: Re: Today's Meeting with Hesperia, CA Locals (2:45 - 3:15 pm) 5530 WJC North
)Your Time Allotment: 2:45 - 3:00 pm)

Can you please call my cell

Sent from my iPhone
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On Mar 16, 2017, at 1:12 PM, Hannon, Arnita <Hannon.Arnita@epa.gov> wrote:

Hi Layne —

Popped around a couple of times but wanted to just refresh on how these meetings generally
flow:

Y our meeting time allotments: 10 — 15 minutes (per your discretion).

Deliberative Process Privilege/Ex. 5

Arnita

M. Arnita Hannon
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Intergovernmental Liaison

Office of Congressional and Intergovernmental Relations
US EPA

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

202.564.3704 (O)

Personal Phone/Ex. 6

202.501.1545 (Fax)

hannon.arnita@epa.gov
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From: Cheatham-Strickland, Latonia

Location: : Ex. 5 - Deliberative Process

Importance: Normal

Subject: FW: (Agenda Attached) Acting Deputy Regional Administrators DRA Bi-weekly
Conference Call

Start Date/Time: Thur 3/9/2017 5:00:00 PM

End Date/Time: Thur 3/9/2017 6:00:00 PM

Acting DRA Agenda 3.9.17.docx

From: RegionalOperations

Sent: Friday, March 03, 2017 9:05 AM

To: RegionalOperations; Moraff, Kenneth; Mugdan, Walter; Armstead, John A_; Lapierre,
Kenneth; Newton, Cheryl; Gray, David; Flournoy, Karen; Bohan, Suzanne; Jordan, Deborah; Dan
Opalski {Opalski.Dan@epa.gov); Scholten, Karly; Jenkins, Laura Flynn; McDonald, James; AO-
ORO; Lead Region Coordinators HQ

Cc: Kent, Alison; Nitsch, Chad; Zawlocki, Chris; Saddler, Melissa; Gargas, Toni; Vuong, Stephanie;
Cheatham-Strickland, Latonia; Richardson, RobinH; LaBoda, Sarah; Buhl, Rick; Kortuem, Patrice;
DeDora, Caroline; 7903 Greeley; Lowe, Jill; Norcross, Jeffrey; Westenberger, Andrea; Perez,
Idalia; Graves, Kimberly; Balasa, Kate

Subject: (Agenda Attached) Acting Deputy Regional Administrators DRA Bi-weekly Conference
Call

When: Thursday..March.09..2017.12:00.PM-=1:00.PM.(UTC-05:00) Eastern Time (US & Canada).
Where: Bi Non-responsive Conference Code/Ex.6

Deputy Regional Administrators (DRA) Teleconference

The Acting DRA calls will commence next week as the acting DAAs are having a
bi-weeklv as well. The call-in number ig s cremeecoiss 1and the conference code
IS | eemmenconms ). |f the region leading the teleconference cannot attend, please
canrcegroraroperations at 202-564-3100. Thank you.

DRA Call lead for Thursday March 9

Deb Jordan (Region 9)
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From: Google Calendar

Location: TBD

Importance: Normal

Subject: Accepted: Dinner w/ Lou Esposito @ Wed Apr 19, 2017 8:30pm - 10pm (UTC) (Bangerter,
Layne)

Start Date/Time: Wed 4/19/2017 8:30:00 PM
End Date/Time: Wed 4/19/2017 10:00:00 PM
invite.ics

999999999

|| Personal Email/Ex. 6 :Sfacéﬁ‘ebtéd:th‘ikszlh‘v‘itati~o‘

Personal Email/Ex. 6

- irav*%:czai on from Google Calendar
You are recelvmg thls courtesy emall at the account bangerter layne@epa gov because you are an attendee of thlS event .

‘To stop recelvmg future updates for thls event declme ’(hlS event Altematlvely you can Slgn up for a Google account at
: ‘_‘https //www google com/calendar/ and control your notlflcatron settmgs for your entrre calendar -

Fonzvarqu thls invitation could allow anv rec:plent to modlfy your RSVP response. Learn More.
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Dinner w/ Lou Esposito
TBD
20170419T7203000Z
CONFIRMED

PRODID
-//Google Inc//Google Calendar 70.9054//EN

Version
2.0

CALSCALE
GREGORIAN

METHOD
REPLY

Start Date/Time
20170419T203000Z

End Date/Time
20170419T220000Z7

DTSTAMP
20170404T135408Z

ORGANIZER ( CN="Bangerter, Layne" )
mailto:bangerter.layne@epa.gov

uib
040000008200E00074C5B7101A82E00800000000903CB3D226ADD201000000000000000
0100000004945E79F0AE3B94C88D3C529304D7537

Attendee mailto:lou@spartac.com
Role REQ-PARTICIPANT

CREATED
20170404T133926Z

Description

Last Modified
20170404T135408Z

Location
TBD

Sequence Number
0
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Status
CONF!RMED

Summary
Dinner w/ Lou Esposito

Time Transparency
OPAQUE

X-MICROSOFT-CDO-ALLDAYEVENT
FALSE

X-MICROSOFT-CDO-APPT-SEQUENCE
0

X-MICROSOFT-CDO-BUSYSTATUS
TENTATIVE

X-MICROSOFT-CDO-IMPORTANCE
1

X-MICROSOFT-CDO-INSTTYPE
0

X-MICROSOFT-CDO-INTENDEDSTATUS
BUSY

X-MICROSOFT-CDO-OWNERAPPTID
811878369

X-MICROSOFT-DISALLOW-COUNTER
FALSE
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To: Bowles, Jack[Bowles.Jack@epa.gov]; Richardson,
RobinH[Richardson.RobinH@epa.gov]; Bailey, KevinJ[Bailey.KevindJ@epa.gov]; Levine,
Carolyn[Levine.Carolyn@epa.gov]; Kaiser, Sven-Erik[Kaiser.Sven-Erik@epa.gov]; Haman,
Patricia[Haman.Patricia@epa.gov]; Moody, Christina[Moody.Christina@epa.gov]; Osinski,
Michael[Osinski.Michael@epa.gov]

Cc: Bangerter, Layne[bangerter.layne@epa.gov]

From: Cheatham-Strickland, Latonia

Sent: Wed 3/1/2017 3:19:00 PM

Subject: RE: Standing Managers Mtg

Jack,

The meeting doesn't start until 10:30 today. But I'll check out the line.

From: Bowles, Jack

Sent: Wednesday, March 01, 2017 10:17 AM

To: Richardson, RobinH <Richardson.RobinH@epa.gov>; Bailey, Kevinl
<Bailey.Kevinl@epa.gov>; Levine, Carolyn <Levine.Carolyn@epa.gov>; Kaiser, Sven-Erik
<Kaiser.Sven-Erik@epa.gov>; Haman, Patricia <Haman.Patricia@epa.gov>; Moody, Christina
<Moody.Christina@epa.gov>; Osinski, Michael <Osinski.Michael@epa.gov>

Cc: Cheatham-Strickland, Latonia <Cheatham-Strickland.Latonia@epa.gov>; Bangerter, Layne
<bangerter.layne@epa.gov>

Subject: RE: Standing Managers Mtg

Line has a busy signal . . .

From: Richardson, RobinH

Sent: Wednesday, January 25, 2017 12:45 PM

To: Richardson, RobinH; Bailey, KevinJ; Levine, Carolyn; Kaiser, Sven-Erik; Haman, Patricia;
Moody, Christina; Bowles, Jack; Osinski, Michael

Cc: Cheatham-Strickland, Latonia; Bangerter, Layne

Subject: Standing Managers Mtg

When: Wednesday, March 01, 2017 10:30 AM-11:15 AM (UTC-05:00) Eastern Time (US &
Canada).

Where: DCRoomARN3428/0CIR

Non-responsive Conference Code/Ex.6
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To: Richardson, RobinH[Richardson.RobinH@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Hannon, Arnita[Hannon.Arnita@epa.gov]
From: Bowles, Jack

Sent: Tue 3/14/2017 12:14:40 PM

Subject: Wil be in the office Around 10:30 | | hope

Sent from my iPhone
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Richardson, RobinH

Sent: Sun 3/26/2017 9:33:04 PM

Subject: Fwd: Idaho AG Wasden

FYI

Robin H Richardson

PDAA, EPA/OCIR

(202) 564-3358 (desk)
Personal Phone/Ex. 6 (Ce“)

richardson.robinh(@epa.gov

Begin forwarded message:

From: "Jackson, Ryan" <jackson.ryan@epa.gov>

Date: March 26, 2017 at 3:48:32 PM EDT

To: "Bennett, Tate" <Bennett. Tate@epa.gov>, "Richardson, RobinH"
<Richardson.RobinH@epa.gov>

Subject: FW: Idaho AG Wasden

From: Hope, Brian

Sent: Monday, March 20, 2017 5:03 PM

To: Dickerson, Aaron <dickerson.aaron@epa.gov>; Hupp, Sydney
<hupp.sydney(@epa.gov>; Hale, Michelle <hale.michelle@epa.gov>; Jackson, Ryan
<jackson.ryan(@epa.gov>

Subject: FW: Idaho AG Wasden

Importance: High

From: Wasden, Lawrence [mailto:lawrence.wasden(@ag.idaho.gov]
Sent: Monday, March 20, 2017 2:51 PM

To: Pruitt, Scott <Pruitt.Scott(@epa.gov>

Subject: Idaho AG Wasden

Importance: High
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Scott,

I am forwarding (below) a personal invitation to you from Steve Cory, PNWIS Conference
General Chairman, inviting you to be Plenary Speaker for their regional conference in
Boise, Idaho this fall.

I would also like an opportunity to have a phone conversation with you, when time permits,
to provide a personal recommendation for Alex LaBeau, current IACI President, who has
applied to be Region 10 Administrator. My cell phone numbers are | Personal Phone/Ex. 6 |

| Personal Phone/Ex. 6 |

....................................

Thank you.

Lawrence

LAWRENCE WASDEN

Idaho Attorney General

kkkkkkkkkhkkhhkkkhkkk

Honorable Administrator Pruitt,
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The Idaho Chapter of the Pacific Northwest Section (PNWIS) of the Air and Waste
Management Association (A&WMA) would like you to be the Plenary Speaker for
the regional conference to be held in Boise, Idaho this fall. The conference will be
November 1-3 at the Riverside Inn in Boise. | am aware that the

national A&WMA has invited you to our annual convention in Pittsburgh in June.
However, since few of us would be able to travel to that event we would appreciate
hearing from you of EPA's direction to regulators and the regulated community of
Region 10. Of course having the EPA Region 10 Administrator, if they are
appointed, speak to us on your behalf would also be appreciated.

As background, the mission of A&AWMA PNWIS is to assist in the professional
development and critical environmental decision-making of our members to benefit
society. PNWIS covers Alaska, British Columbia, Idaho, Montana, Oregon,
Washington, and Yukon.

Information on A&WMA can be found at their website http://www.awma.org/ on the
"About" page.

Information on PNWIS and the Idaho Chapter can be found at their website
hitp://www.pnwis.org/ on the "About" page.

The PNWIS conference brings together Environmental Management Professionals,
Engineers, Regulatory Professionals, Consultants, Legal Professionals, Young
Professionals, Students, and Equipment Manufacturers to learn about and discuss
current environmental issues. Also, as background, EPA Region 10 will hold a
meeting October 31 on Title V training for State Regulators. EPA Region 10 will
also hold a session with State Regulators and the regulated community to discuss
Air Permitting issues the morning of November 1.

We hope you or the Region 10 Administrator would be able to speak to us. If you
have questions about the upcoming conference contact me at stevecory@g.com or
at | Personal Phone/Ex. 6 |

Thank you for your consideration,
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Steven Cory

2017 PNWIS Conference General Chairman
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Bange er, Layne[bangerter layne@epa gov]

NLC - National League of Cltles

Sat 3/11/2017 2: 21 22 AM o -
: CCC Starts Tomorrow. ;Heﬁrei's ;Wh‘at, ou Need to Know

erw ina mowser
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To: Bangerter, Layne[bangerter.layne@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]

Cc: Campbell, Ann[Campbell. Ann@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov]
From: Shapiro, Mike

Sent: Thur 2/16/2017 3:54:39 AM

Subject: Environmental Financial Advisory Board Follow-up information

DRAFT Agenda.docx

Layne, Holly,

Per our discussion yesterday at the Water Infrastructure/WIFIA briefing, I'd like to invite you both to
attend, in whole or in part, the Environmental Financial Advisory Board meeting scheduled next Tuesday
and Wednesday at the District Architecture Center, 421 7th Street, NW. | serve as the Designated
Federal Official and will be chairing the meeting. Attached is the draft agenda to give you a sense of the
proceedings. A final agenda will be available in the next day or so. | will get that to you when it's ready

Of course | realize that this meeting could conflict with some of your early activities associated with the
arrival of our New Administrator, so I'll understand if you are unable to make it to the meeting!

Mike

Michael Shapiro

Acting Assistant Administrator, Office of Water
US EPA, 4101M

1200 Pennsylvania Ave., NW

Washington, DC 20460

202-564-5700

bang

From: Campbell, Ann

Sent: Wednesday, February 15, 2017 2:10 PM

To: Shapiro, Mike <Shapiro.Mike@epa.gov>

Cc: Best-Wong, Benita <Best-Wong.Benita@epa.gov>; Sawyers, Andrew <Sawyers.Andrew@epa.gov>
Subject: FOR FORWARDING: Environmental Financial Advisory Board Follow-up information

Mike, below is a message to send to Layne and Holly on the EFAB meeting next week.
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Environmental Financial Advisory Board

February 21-22, 2017

District Architecture Center
421 7™ Street, NW — Washington, DC

DRAFT AGENDA

9:00 am — Noon

EFAB WORK GROUP MEETINGS

Noon — 1:30 pm

LUNCH

1:30 pm — 2:00 pm

INTRODUCTIONS & OPENING REMARKS
— Mike Shapiro, EFAB Designated Federal Official

— Karen Massey, EFAB Chairwoman
— Jim Gebhardt, Director, Water Infrastructure and

Resiliency Finance Center

2:00 pm —2:45 pm

EPA’s WATER INFRASTRUCTURE FINANCE AND INNOVATION

ACT (WIFIA) PROGRAM
— JorianneJernberg, Director

— Jordan Dorfman, Attorney Advisor

2:45 pm - 3:15 pm

DC WATER’S ENVIRONMENTAL IMPACT BOND

— Eric Letsinger, President, Quantified Ventures

3:15 pm — 3:30 pm

BREAK

3:30 pm —4:00 pm

EFAB REPORT OUT: FINANCING DOMESTIC RECYCLING

PROGRAMS
— Jeff Hughes, Co-chair

— Bill Cobb, Co-chair

SUMMARY OF DAY ONE

4:00
pm — Mike Shapiro, EFAB Designated Federal Official
— Karen Massey, EFAB Chairwoman
6:00 pm GROUP DINNER

District Chop House and Brewery
509 7' Street, NW
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OPENING REMARKS
— Mike Shapiro, EFAB Designated Federal Official

9:00 am-9:15am

— Karen Massey, EFAB Chairwoman

AFFORDABILITY AND NON-TRADITIONAL PROJECT FINANCING

— Andrew Sawyers, Director, Office of Wastewater Management

9:15am - 10:00 am

ENVIRONMENTAL FINANCING CHALLENGES

10:00 —-10:45
am am — Heather Himmelberger, President, Environmental Finance Center

Network

10:45 am — 11:00 am BREAK

NATIONAL ENVIRONMENTAL JUSTICE ADVISORY COUNCIL(NEJAC)
| EFAB COLLABORATION: WATER INFRASTRUCTURE FINANCING
IN VULNERABLE AND OVERBURDENED COMMUNITIES

— Jill Witkowski Heaps, NEJAC Work Group Chair

11:00 am - 11:30 am

UPDATE ON THE WATER INFRASTRUCTURE AND RESILIENCY

11:30 - Noon FINANCE CENTER’S (WIRFC) ACTIVITIES
— Jim Gebhardt, Director, WIRFC
Noon — 1:30 pm LUNCH

EFAB REPORT OUT: FINANCING LEAD RISK REDUCTION

1: -2
30 pm - 2:00 pm — Joanne Throwe, Co-chair

— Helen Akparanta, Co-chair

EFAB Report Out: PUBLIC-PRIVATE PARTNERSHIPS FOR WATER
INFRASTRUCTURE PROJECTS
— Lisa Daniel, Co-chair

— Richard Weiss, Co-chair

2:00 pm —2:30 pm

2:30 pm — 2:45 pm BREAK
. . EFAB REPORT OUT: FINANCNG FAILING DECENTRALIZED
2:45 pm — 3:30 pm WASTEWATER SYSTEMS

— Tom Liu, Co-chair

— Blanca Surgeon, Co-chair

3:30 pm — 3:45 pm PUBLIC COMMENT
GENERAL DISCUSSION AND NEXT STEPS

3:45 pm — 4:00 pm
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Mike Shapiro, EFAB Designated Federal Official

— Karen Massey, EFAB Chairwoman
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To: Personal Email/Ex. 6 | Jackson, Ryan([jackson.ryan@epa.gov];
Flynn, Mike[Flynn.Mike@epa.gov]

Cc: Bangerter, Layne[bangerter.layne@epa.gov]; Campbell, Ann[Campbell. Ann@epa.gov];
Grevatt, Peter[Grevatt.Peter@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov]

From: Shapiro, Mike

Sent: Wed 3/1/2017 4:07:36 AM

Subject: Follow Up on OW Program Briefing for the Administrator - State needs for corrosion control
expertise and other support for state drinking water programs

Briefing Factsheet LCR State Needs revised fv PCG.docx

Administrator,

During our Water Program briefing for you, we discussed the challenges of controlling
lead in drinking water and he expressed an interest in learning more about the
capabilities of states to oversee utility corrosion control programs, what EPA is doing to
help, and what states’ needs are for implementing the Lead and Copper Rule (LCR) and
other aspects of the Safe Drinking Water Program. The attached fact sheet responds to
these questions.

Mike

Michael Shapiro

Acting Assistant Administrator, Office of Water
US EPA, 4101M

1200 Pennsylvania Ave.,

NWa

d

Washington, DC 20460

202-564-5700
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States LCR Resource Needs & Trainings
February 2017

Summary: Over the past year, EPA staff have worked with all state drinking water programs on SDWA
implementation issues, with a focus on the Lead and Copper Rule. Nearly every state program has expressed
concern about their level of resources and technical expertise to address critical drinking water issues such as
corrosion control.

Background:

Throughout 2016, EPA actively engaged with state programs to identify challenges in the implementation of
the Lead and Copper Rule (LCR). As part of these efforts, EPA sent letters on February 29, 2016, to state
commissioners requesting information regarding implementation of LCR regulations in their state. All state
commissioners responded. Challenges with LCR implementation that state commissioners most frequently
raised with EPA included the following:

e Challenges in reviewing corrosion control studies and establishing required water quality parameters for
corrosion control treatment for drinking water systems within their state,

e Challenges in determining the appropriate residential drinking water sampling sites for lead, including the
location of lead service lines,

e The challenge of implementing drinking water regulations for over 100 contaminants with dwindling
resources. Commissioners suggested that EPA provide adequate resources to state programs,
strengthening the EPA and State co-regulatory partnership and increasing EPA’s training and technical
assistance to states. A report released in December 2013 by the Association of State Drinking Water
Administrators (ASDWA) documents a yearly shortfall of at least $230 million between
the resources available in states (from all sources — both federal and state) and those needed by states to
administer minimum required programs.

Overall, the primacy agencies highlighted action items that both EPA and the primacy agencies should consider
to ensure sustainability of public water systems. These include:

o Ensuring adequate and sustained investment in state programs to ensure adequate oversight,

o Using information technology to enhance transparency and accountability,

o Leveraging funding to finance water infrastructure replacement and rehabilitation

[} Creating a one stop technology and assistance center for all state drinking water programs.

EPA also worked directly with states to understand the causes of the 2,400 lead action level exceedances in
the nation’s drinking water systems, as well as follow-up actions taken after each exceedance. EPA’s analysis
demonstrated that many states and water systems had not taken the required follow-up actions, such as
setting water quality parameters or installing corrosion control. State staff raised limitations in state expertise
as one reason for actions not being taken. As a result of these discussions, EPA developed and conducted
multiple face to face trainings for state staff on corrosion control.

2016 LCR Training & Technical Assistance to State Drinking Water Programs:

e EPA released the “Optimal Corrosion Control Evaluation Technical Recommendations for States and Public
Water Systems.” (April 2016). EPA hosted ten face-to-face regional training workshops, leveraging the
most recent guidance, to discuss optimal corrosion control treatment (OCCT).

o The workshops addressed technical considerations related to OCCT, including hands-on exercises
1
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for making informed decisions about corrosion control treatment.

e The States provided the following suggestions for the development of future workshops:
o updating materials evaluations and identification of tier 1 sampling sites
o best practices in meeting public education requirements under the LCR
o basic water chemistry to support establishing optimal CCT, and
o best practices to improve residents’ willingness and ability to collect LCR samples.

e The States also provided suggestions regarding future tools:
o OCCT Online Templates with decision tree
User-friendly LCR Sampling Instructions for residents
List of successful residential participation strategies
Sampling for lead manual that describes the many types of samples for lead
Tools to support identification of lead service lines
Get-the-Lead-Out national campaign targeted to operators and homeowners

O O O O O

In addition, ASDWA provided the following suggestions on behalf of the states:

e Workshops on identification of Sampling Sites

e Public Education Workshops: Work with AWWA and ASDWA to provide tools to overcome obstacles
systems face in fulfilling the public education-related requirements of the LCR

e Continue to offer in person trainings that focuses on compliance with the OCCT and WQP.
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Hanson, Andrew

Sent: Tue 3/28/2017 5:05:26 PM

Subject: FW: NACO Meet & Greet

Personal Matters/Ex. 6

. We can always do it the following week.

From: Hanson, Andrew

Sent: Tuesday, March 28, 2017 1:04 PM

To: Wilkes, Quianna <Wilkes.Quianna@epa.gov>
Subject: RE: NACO Meet & Greet

Thanks Qui. Julie U at NACo is out between tomorrow and next Tuesday, and her boss Matt C.
is out of town next Wednesday and Thursday, so Friday, April 7 is the first viable day. Please

let me know when you know.

From: Wilkes, Quianna

Sent: Tuesday, March 28, 2017 1:01 PM

To: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: RE: NACO Meet & Greet

Hey Andy, I'm waiting to see if Layne will be out of town for

From: Hanson, Andrew
Sent: Tuesday, March 28, 2017 12:43 PM

Personal Matters/Ex. 6

To: Cheatham-Strickland, Latonia <Cheatham-Strickland.Latonia@epa.gov>; Wilkes, Quianna

<Wilkes.Quianna(@epa.gov>
Cc: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: FW: NACO Meet & Greet

Hi Qui and Latonia —
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When you have a moment, would you kindly check Layne’s and Tate’s calendars for their
availability on Friday, April 7, any time before 3:00 p.m. 30 minutes should do it.

This would be for a meeting to take place at the National Association of Counties with
Executive Director Matt Chase, Deputy Director Deborah Cox, and Associate Director
Julie Ufner. Their address is 660 North Capitol Street, NW, Suite 400, Washington, DC.

Our EPA delegation would consist of Layne Bangerter, Tate Bennett, Jack Bowles, and
myself. (Ken Wagner is invited, but [ am told he will be traveling)

Thank you, and please let me know.

AH

From: Julie Ufner [mailto:JUfner@naco.org]
Sent: Tuesday, March 28, 2017 10:28 AM

To: Hanson, Andrew <Hanson. Andrew(@epa.gov>
Subject: RE: NACO Meet & Greet

We could do next Friday anytime before 3. Matt is traveling for work next Wed and
Thursday.

Sent from my Verizon, Samsung Galaxy smartphone
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From: "Hanson, Andrew" <Hanson.Andrew@epa.gov>

Date: 3/28/17 10:11 AM (GMT-05:00)

To: Julie Ufner <JUfner@naco.org>

Subject: RE: NACO Meet & Greet

Ok. (and good luck) We should probably look at next Wed or Fri. Could do Thurs, if no way
around it. We’ll talk.

From: Julie Ufner [mailto:JUfner(@naco.org]
Sent: Tuesday, March 28, 2017 10:09 AM

To: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: RE: NACO Meet & Greet

At a hearing now-have someone testifying but can call afterwards.

| will be out of town tomorrow through next Tuesday (will be back next Wednesday).

Sent from my Verizon, Samsung Galaxy smartphone

From: "Hanson, Andrew" <Hanson. Andrew@epa.qgov>
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Date: 3/28/17 8:24 AM (GMT-05:00)

To: Julie Ufner <JUfner@naco.org>

Subject: FW: NACO Meet & Greet

Hey Jules —

Please see the note below and call me at your earliest convenience. Tate Bennet is supposed to
be the new DAA for Congressional, and Ken Wagner’s new title is related to State and Regional
relations, but none of the staff here has met either of them, much less spoken with them.

If you could offer some scheduling windows for this week and/or next week (again, apologies
for the late notice) and get back to me, that would be great. Our group would be comprised of
Layne Bangerter, Tate, Ken, Jack and (perhaps) me, and | assume they’d want to meet with Matt,
Deb and you. (or at least Matt and you) It sounds like we would be coming over there.

Call when you can.
AH

From: Bowles, Jack

Sent: Monday, March 27, 2017 3:48 PM

To: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: NACO Meet & Greet

Hi Andy —

We now have the assignment of scheduling meet & greets with our new politicals (Tate, Layne,
Ken Wagner if available) and the top tier intergovs, which included NACo. Tate would like to
do them later this week (because she knows that Ken is around) or next week if possible. Latonia
has Tate’s calendar, Quianna has Layne’s. Would you set up this NACo one? Thank you.
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Best,

Jack Bowles

Director of State & Local Relations

U.S. Environmental Protection Agency
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To: Bangerter, Layne[bangerter.layne@epa.gov]; Grantham, Nancy[Grantham.Nancy@epa.gov]
From: Ericksen, Doug

Sent: Fri 2/10/2017 10:21:19 PM

Subject: FW: Walden letter on waste study?

Layne,

What do you think about this one? See the request from the MCs below.

ericksen

From: Grantham, Nancy

Sent: Friday, February 10, 2017 4:58 PM

To: Ericksen, Doug <ericksen.doug(@epa.gov>
Subject: RE: Walden letter on waste study?

We have some that we have done — like strategic acquisition — reducing our building foot print ,
etc ... the group is gathering them — we do plan to respond to the letter

We are planning to answer the letter — do you want to call him or hve us do. Thanks ng

Nancy Grantham
Office of Public Affairs
US Environmental Protection Agency

202-564-6879 (desk)

Personal Phone/Ex. 6 (mobile)
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From: Ericksen, Doug

Sent: Friday, February 10, 2017 3:00 PM

To: Grantham, Nancy <Grantham.Nancy(@epa.gov>
Subject: FW: Walden letter on waste study?

Do we have government waste studies?

ericksen

From: Kevin Bogardus [mailto:kbogardus(@eenews.net]

Sent: Friday, February 10, 2017 2:59 PM

To: Ericksen, Doug <ericksen.doug@epa.gov>; Konkus, John <konkus.john@epa.gov>;
Valentine, Julia <Valentine Julia@epa.gov>

Subject: Walden letter on waste study?

Doug, John and Julia,

Hi, it’s Kevin Bogardus with E&E News.

I’m working on a piece about Reps. Walden and Murphy sending letters to agencies, including

EPA, asking if they have any government waste studies (please see
hitps://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/documents/201702 10EPA
I have a question about this, which is:

H- Does EPA plan to respond to this letter?

Please get back to me as soon as possible. My deadline is 4 pm EST today but the sooner you get
back to me, the more it helps my reporting. Thank you for your help.
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Kevin Bogardus
E&E News reporter

kbogardus@eenews.net

202-446-0401 (p)

Personal Phone/Ex. 6 (C)

202-737-5299 (f)

Follow me @KevinBogardus

E&E NEWS
122 C Street, NW, Suite 722, Washington, DC 20001

WWW.eenews.netf » www.eenews.tv

EnergyWire, ClimateWire, E&E Daily, Greenwire, E&ENews PM, E&ETV
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To: Bangerter, Layne[bangerter.layne@epa.gov]

Cc: Cheatham, Reggie[cheatham.reggie@epa.gov]; Clark, Becki[Clark.Becki@epa.gov];
Breen, Barry[Breen.Barry@epa.gov]; Simon, Nigel[Simon.Nigel@epa.gov]; Kling,
David[Kling.Dave@epa.gov]; Grantham, Nancy[Grantham.Nancy@epa.gov]; Indermark,
Michele[Indermark.Michele@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Lee,
Eugene][Lee.Eugene@epa.gov]; Woodyard, Josh[Woodyard.Joshua@epa.gov]

From: Irizarry, Gilberto

Sent: Mon 3/6/2017 9:43:04 PM

Subject: EPA Emergency Response Report Distribution

Hi Layne:

On behalf of OLEM/OEM (i.e., Barry Breen, Nigel Simon, Reggie Cheatham, Becki Clark and
myself) wanted to let you know that you are being added to the distribution list for two of our
main HQ Emergency Operations Center (HQ EOC) products described below.

EOC Daily Emergency Management Report (Daily Report) - A HQ EOC product sent to the OLEM
front office leadership, key personnel in the Administrator's Office, designated Regional
emergency response program personnel, and other select Agency officials. The report includes
EPA emergency operations activities, status of EPA national emergency response assets (e.g.,
ASPECT and PHILIS), and notable interagency (DHS, FEMA, DOI) inputs with a nexus to EPA to
give the reader a broad perspective of emergency management activities on a national scale.
This report is issued daily in the mornings excepting weekends and holidays and covers activities
since the prior report.

EOC Spot Reports - A HQ EOC product which serves as a quick way to notify EPA senior
leadership and emergency management personnel during the initial stages of an incident where
EPA OSCs are responding. Updates to Spot Reports may be issued as EPA activities ramp-up and
more information is known.

These reports are considered For Official Use Only (FOUO), and for situational awareness for
those on the distribution list. Any further distribution should be done in consultation with the
Acting Assistant Administrator of OLEM or the Director of the Office of Emergency Management
in OLEM.

The EPA HQ Emergency Operations Center (HQ EOC) provides 24/7 monitoring, routine
reporting, and incident specific reporting on EPA's emergency response activities.

The HQ EOC facility is currently undergoing a major technological upgrade and it is not currently
fully operational. We look forward to providing you with a full tour of the EOC at your

convenience once we are completely operational over the next several weeks.

Don't hesitate to let me/us know if there are any questions.

Thanks,
Gilberto "Tito" Irizarry, Director

Preparedness & Response Operations Division (PROD)
Office of Emergency Management (OEM)
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U.S. Environmental Protection Agency
.0:202-564-7982

Personal Phone/Ex. 6
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: U.S. Environmental Protection Agency

Sent: Tue 10/3/2017 9:57:37 PM

Subject: EPA Hurricane Maria Update for Tuesday, October 3, 2017

CONTACT:
Press (press@epa.gov)

EPA Hurricane Maria Update for Tuesday, October 3, 2017
EPA Administrator Scott Pruitt Visits Puerto Rico

WASHINGTON (October 3, 2017)—U.S. Environmental Protection Agency Administrator Scott Pruitt joined
President Donald Trump in Puerto Rico today, to meet with leaders and review the Agency’s response efforts
following Hurricane Maria. EPA continues to support the Federal Emergency Management Agency (FEMA)
through its assistance to the governments of Puerto Rico and the U.S. Virgin Islands (USVI).

“Hurricanes Irma and Maria have left a devastating impact on Puerto Rico and the U.S. Virgin Islands,” said
EPA Administrator Scott Pruitt. “I am grateful for the opportunity to have joined President Trump in Puerto Rico
today, and extend my sincere appreciation for the extraordinary efforts made by our federal, state and local
partners. Every citizen deserves to have clean drinking water and live in a healthy community. EPA remains
committed to doing our part to make this happen.”

EPA is focused on environmental impacts and potential threats to human health as well as the safety of those
in the affected areas. EPA is continuing to coordinate with local governments in Puerto Rico and the USVI to
assess the conditions of drinking water, which includes sampling, analysis and lab support, and getting
wastewater treatment systems up and running.

Drinking Water and Wastewater Management

« USVI:

O EPA is working to get labs back on line so that environmental samples can be locally analyzed. In
St. Croix, the EPA-certified water quality testing facility, Ocean Systems Lab, is online and
operational.

+ Puerto Rico:

O EPA is working closely with the Puerto Rico government, including the Puerto Rico Aqueduct and
Sewer Authority (PRASA), to prioritize which systems or parts of systems to address first and how
best to proceed. PRASA provides drinking water to 96 percent of the people in Puerto Rico.

O The EPA has water experts and emergency responders who are focused on assessing both
drinking water and wastewater systems.

O EPA assessments indicate that more than one-third of Puerto Rico’s sewage treatment plants are
non-operational. Wastewater treatment plants, pipes and pumps were either severely damaged
during the recent hurricanes and flash floods, or are not functioning due to loss of power. As a
result, raw sewage is being released into waterways in Puerto Rico, including some coastal
waters, streams and rivers.

EPA assessing a facility in the San Juan metropolitan area. October 3, 2017. Photo credit: U.S. EPA

Water Safety
Water contaminated with livestock waste, human sewage, chemicals, and other contaminants can lead to

illness when used for drinking, bathing, and other hygiene activities. According to the Centers for Disease
Control and Prevention (CDC), people should not use the water from rivers, streams and coastal water to drink,
bathe, wash, or to cook with unless first boiling this water for a minimum of one minute. If boiling the water is
not possible, water may be disinfected with bleach. To learn more about making water safe in an emergency,
go to CDC's Making Water Safe in an Emergency web page.
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Debris Management

EPA is working on debris management with FEMA, the U.S. Army Corps of Engineers and the Puerto Rico and
USVI governments and continues to develop options for the management of vegetative materials, hazardous
waste, construction debris, wet debris, and household hazardous waste in Puerto Rico and the USVI.

Personnel

+ About 169 personnel are currently involved in hurricane response efforts.
« About 27 personnel are on the ground in USVI to assist with response efforts.
+ About 51 personnel are on the ground in Puerto Rico to assist with response efforts.

EPA also continues to re-assess Superfund sites, oil sites, and chemical facilities in both Puerto Rico and the
USVI to determine if the sites were affected by Hurricane Maria and if there is a potential for contamination to
cause off-site impacts.

EPA has important resources available online in English and Spanish about floodwaters, hazardous debris,
household hazardous waste, and other hurricane impacts. EPA will continue to provide regular updates about
EPA’s response to Hurricane Maria. For information and updates, visit: www.epa.gov/hurricane-maria.

H#HH#

If you would rather not receive future communications from Environmental Protection Agency, let us know by clicking here.
Environmental Protection Agency, 1200 Pennsylvania Avenue NW, Washington, DC 20460 United States
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To: Richardson, RobinH[Richardson.RobinH@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Walsh, Ed[Walsh.Ed@epa.gov]

From: Blizzard, James

Sent: Thur 3/16/2017 3:32:52 PM

Subject: FW: ECOS Press Release: President’'s Proposed EPA Budget Cuts Will Adversely Affect State
EABs

ECOS STATEMENT ON BUDGET BLUEPRINT .doc
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PRESS RELEASE

E C O S FOR IMMEDIATE RELEASE - Thursday, March 16, 2017, 11:00 a.m. Eastern
Contact: Alexandra Dunn, (202) 230-4247 or adunn@ecos.org
Environmental Council of the States (ECOS)

President’s Proposed EPA Budget Cuts Will Adversely Affect State EABs

Washington, DC — The White House’s dramatic cuts proposed this morning to the U.S. Environmental
Protection Agency (EPA), if enacted, affect grants that support an average of 27 percent of state
environmental agency budgets (EABs). While EPA’s overall budget is reduced 31 percent, the proposed
FY18 reduction of $482M is a 44.5% cut to state Categorical Grants from the $1.082B annualized FY17
level. The Superfund proposed FY18 reduction of $330M is a 30% cut from the $1.092B annualized
FY17 level. The proposed FY18 reduction of $233M is a 48% cut to the EPA Office of Research and
Development from the $483M annualized FY17 level.

Last night, ECOS released its Green Report - Status of State Environmental Agency Budgets, FY2013-
15, showing that average federal funding to state EABs already has experienced a decline. “Frankly,
language in the President’s budget blueprint that ‘EPA would primarily support States and Tribes in their
important role protecting air, land, and water in the 21st Century’ is wholly inconsistent with the
Categorical Grant cuts,” says ECOS Executive Director & General Counsel Alexandra Dunn. "States
need these federal funds to carry out their critical functions of advancing human health and protecting the
environment, and to issue permits that keep local economies moving. States operate 96 percent of
federally delegated and authorized environmental programs and manage funds to implement
environmental regulations and are an important link to the local regulated community and local
governments.”

“We appreciate that the important state revolving loan funds are proposed for a less than one percent
increase, and not a decrease,” said ECOS President John Linc Stine, Commissioner of the Minnesota
Pollution Control Agency. “However, the cuts to the core state programmatic grants are untenable. States
welcome renewed confidence in our work and ability to protect human health and the environment.
However, as ECOS’ report shows, the federal government supports this function at an average of 27
percent. A cut of nearly 45 percent — while state legislatures are in session — is frankly unworkable.”

ECOS’ March 15 report analyzed budget information from 46 state environmental agencies, the District
of Columbia, and Puerto Rico, finding state EABs increased 7% over three years, with the average state
EAB being $203M over three years. The report looks at three primary funding sources — state EAB
general fund support, federal government funding, and fees and other funding. The findings over three
years are that: state EAB general fund support increased by $335M (35%); federal government funding
support to state EABs decreased by $64M (3%); and fee and other fund support — the largest major
funding source for state EABs — grew by $403M (10%).

* * * *

ECOS is the national nonprofit, nonpartisan association of state and territorial environmental
commissioners. For more information, visit www.ec0s.0rg.
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From: Hannon, Arnita
Location: HQ-Room-WJCN-4530-50pp |  Personal Phone/Ex. 6
Importance: Normal '
Subject: Meeting with Ft. Wayne, IN: Water Quality Revisions; Enforcement of CSO LTCPs; Variance
Start Date/Time: Mon 10/2/2017 7:30:00 PM

End Date/Time: Mon 10/2/2017 8:00:00 PM

UAA Briefing Memo jmb 09-28-2017.corrected.pdf

09-28-2017 UAA - CD Presentation.pdf

WNote Update: Attached CORRECTED Briefing Memo from City of Ft. Wayne. Also
adding Powerpoint for today’s meeting. Thanks all!

Personal Phone/Ex. 6

Meeting: Fort Wayne, IN Local Officials: Justin Brugger, Chief Financial Officer, City
Utilities; Matthew Wirtz, Deputy Director/Chief Engineer, Fort Wayne City Utilities; Larry
J. Kane, Partner, Bingham Greenebaum Doll, LLP. Accompanying: Roger Gwinn,
CEQ,; Bill Ferguson, Chairman Emeritus; Zach Israel, Senior and Manager of Legislative
Affairs, The Ferguson Group (Ferguson Group Contact — copied above)

Purpose: Concerns with past EPA policies governing how water quality revisions made
on the basis of use attainability analyses (UAA) are integrated with enforcement of
combined sewer overflow (CSO) long-term control plans (LTCPs). The City requests a
meeting with EPA to discuss the City’s ongoing interest in the use of the UAA as the
basis for seeking a variance to the City’s CSO LTCP.

Lead Offices: OW (Water Permits Division, OGWDW; OST); OECA (Water Enforcement
Division); Region V; OIR

ED_001612_00009328-00001 AO4_Prod004_0004559



To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Shapiro, Mike

Sent: Fri 3/3/2017 3:03:52 AM

Subject: RE: Peabody

Layne,

I've heard conflicting versions of an initial conversation between the company and region 5 staff, so I'm a
little unsure what to make of it. It's pretty clear that the company would prefer to deal directly with HQ on
the matter. Normally the region would be the lead for this kind of negotiation, although we are willing to
have OW staff participate as well in Chicago. I think it would be good if you could urge them to have at
least an initial meeting in Chicago, to see if progress can be made. However | also realize that they may
want to escalate the venue issue further. Do you want us to run the question by any of the other folks on
the Administrator's team?

Mike

Michael Shapiro

Acting Assistant Administrator, Office of Water
US EPA, 4101M

1200 Pennsylvania Ave., NW

Washington, DC 20460

202-564-5700

From: Bangerter, Layne

Sent: Thursday, March 02, 2017 7:02 PM
To: Shapiro, Mike <Shapiro.Mike@epa.gov>
Subject: Peabody

| just heard from Ray Shepherd at Peabody. They are not happy with the meeting propose for Chicago
and would like to get it moved to DC. Just passing this along but wondered about your thoughts on that?
They do not feel they've had a proper ear until they came here. Please advise...

Sent from my iPhone
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From: Hannon, Amita

Location: Maeriott Wardman Park Hotel - Marriott Ballroom
Importance: Normal

Subject: NLC CCC - Closing Luncheon Plenary - Features Administrator
Start Date/Time: Tue 3/14/2017 4:30:00 PM

End Date/Time: Tue 3/14/2017 6:15:00 PM

Event: NLC Congressional City Conference Closing Luncheon Plenary (Marriott Ballroom)
Re: Administrator Addresses: 12:50 pm — 1:05 pm
Run of Show:

o [ITIFIFITTTNLC President Councilman Matt Zone (Cleveland, OH) Introduces Administrator
Pruitt

o [ITIFICITT Administrator Delivers Brief Remarks (“EPA’s Priorities Under the Trump
Administration)

o000 Councilman Zone Thanks Administrator

o O Administrator Leaves Stage and Departs Hotel
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To: Mass Mailer[Mass_Mailer@epa.gov]
From: MassMailer

Sent: Thur 3/9/2017 2:44:01 PM

Subject: Senior Staff Announcement

: =23 am pleased to announce Ryan Jackson as the Agency’s new Chief of
Staff From Jan. 2011-Feb. 2017, Ryan was Chief of Staff to U.S. Senator James
Inhofe, former chairman and senior member of the U.S. Senate Environment and Public
Works (EPW) Committee. Ryan worked closely with the senator in other EPW
capacities as well, serving as counsel and then chief counsel.

In his role as the EPW staff director during the previous Congress, Ryan worked closely
with EPA on a number of legislative initiatives, including the Frank R. Lautenberg
Chemical Safety for the 21%t Century Act, state permitting for coal ash regulation and
disposal, and Brownfields reauthorization.

Previously, Ryan was an assistant district attorney in Oklahoma’s 14" Judicial District,
which covers Tulsa and Pawnee counties. A native of Oklahoma City, Ryan received his
B.A. in public administration and political science from the University of Oklahoma and
his law degree from Oklahoma City University.
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Please join me in welcoming Ryan to EPA.

Scott Pruitt

Administrator
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Shapiro, Mike

Sent: Thur 2/16/2017 3:41:40 AM

Subject: CA Flow WQS litigation next steps -- URGENT
Cal TUCP Response to Order on MTD.docx

Layne,

__I'm_ attachina a backaround paner on a water-related litioation_ issue that is beina___
1

Deliberative Process Privilege/Attorney-Client/ AWP/Ex. 5

Deliberative Process Privilege/Attorney-Client/ AWP/Ex. 5

Please let me know if you have any questions or would like additional information.

Mike

Michael Shapiro
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Acting Assistant Administrator, Office of Water
US EPA, 4101M

1200 Pennsylvania Ave., NW

Washington, DC 20460

202-564-5700
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: Skip Brandt

Sent: Sat 3/25/2017 6:37:07 PM

Subject: RE: Thank You For Your Interest in Serving - You Need to Apply Online
Thank you!

Cheers,

Skip Brandt

Personal Matters/Ex. 6

From: Bangerter, Layne [mailto:bangerter.layne@epa.gov]

Sent: Saturday, March 25, 2017 10:24 AM

To: Skip Brandt <¢ Personal Email/Ex. 6 |

Subject: Re: Thank YU F&r YoUr Trterest in Serving - You Need to Apply
Online

I put Don's Benton on it | don't know I'll keep trying
Sent from my iPhone

> On Mar 25, 2017, at 10:05 AM, Skip Brandt <skip@skipbrandt.us> wrote:
>

> Layne,

> | received the below email yesterday. However, When | fill it all out

> and hit submit | am sent to a page that says "Page not found™

>

> Can you tell me where to inquire about what to do?
>

> Cheers,

>

> Skip. Brandt

\V4

Personal Matters/Ex. 6

=
=
>
>
>
>

> Original Messag !
> From: Do Not Reply | EX. 5 - Deliberative Process |

> Sent: Friday, March 24, 2017 10:54 AM

> To: Personal Email/Ex. 6 |

> Subject: Thank You For Your Interest in Serving - You Need to Apply
> Online

>

> Dear Rocky Skipper Brandt,
>

> Thank you for expressing an interest in serving in President Trump's
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> Administration, you are receiving this email because you were referred
> by someone. In order to ensure you receive due consideration, it would
> be helpful to have your contact and background information electronically.
> Please complete the online Presidential Personnel application at

> https://apply.whitehouse.gov.

>

> Thank you again for apprising us of your desire to serve the public

> interest as part of the Trump Administration.

>

> Sincerely,

> The Office of Presidential Personnel

>
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To: Kaiser, Sven-Erik[Kaiser.Sven-Erik@epa.gov]; Bowles, Jack[Bowles.Jack@epa.gov]
Cc: Bangerter, Layne[bangerter.layne@epa.gov]

From: Richardson, RobinH

Sent: Tue 3/14/2017 10:43:35 PM

Subject: Fwd: NANCY: puget sound wastewater

Hi Sven & Jack - Working to learn more but wanted you to know. Stay tuned. If you have any
thoughts/suggestions please share. Thank you! Robin

Robin H Richardson
PDAA, EPA/OCIR
(202) 564-3358 (desk)

{ Personal Phone/Ex. 6 | (cell)

richardson.robinh{@epa.gov

Begin forwarded message:

From: "Grantham, Nancy" <Grantham.Nancy(@epa.gov>

Date: March 14, 2017 at 6:39:25 PM EDT

To: "Holsman, Marianne" <Holsman.Marianne@epa.gov>, "Valentine, Julia"
<Valentine.Julia@epa.gov>, "Hull, George" <Hull.George(@epa.gov>

Cc: "Philip, Jeff" <Philip.Jeff(@epa.gov>, "Richardson, RobinH"
<Richardson.RobinH@epa.gov>

Subject: RE: NANCY: puget sound wastewater

Just talked with region 10 ., Deliberative Process Privilege/Ex. 5

Thanks ng

Nancy Grantham
Office of Public Affairs
US Environmental Protection Agency

202-564-6879 (desk)

| Personal Phone/Ex. 6 (moblle)
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From: Holsman, Marianne

Sent: Tuesday, March 14, 2017 6:14 PM

To: Grantham, Nancy <Grantham.Nancy(@epa.gov>; Valentine, Julia
<Valentine.Julia@epa.gov>; Hull, George <Hull.George@epa.gov>
Cec: Philip, Jeff <Philip.Jeff{@epa.gov>

Subject: RE: NANCY: puget sound wastewater

Thanks all. We’ll figure out how to handle. It appears the council member wanted
Administrator Pruitt, or “the Administration” to know of the concerns re: infrastructure
failure. ..

Deliberative Process Privilege/Ex. 5

Marianne

Follow us!

From: Grantham, Nancy

Sent: Tuesday, March 14, 2017 3:07 PM

To: Valentine, Julia <Valentine.Julia@epa.gov>; Hull, George <Hull.George@epa.gov>
Cc: Holsman, Marianne <Holsman.Marianne@epa.gov>; Philip, Jeff
<Philip.Jeff@epa.gov>

Subject: RE: NANCY: puget sound wastewater

Looping in region 10
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Nancy Grantham
Office of Public Affairs
US Environmental Protection Agency

202-564-6879 (desk)

| Personal Phone/Ex. 6 | {imobile}

From: Valentine, Julia

Sent: Tuesday, March 14, 2017 6:06 PM

To: Grantham, Nancy <Grantham.Nancy(@epa.gov>; Hull, George
<Hull.George@epa.gov>

Subject: NANCY: puget sound wastewater

Nangy is this something you are handling?

Julia P. Valentine

Office of Media Relations

202.564.2663

Sent from USEPA iPhone

Begin forwarded message:

Resent-From: <Press@epa.gov>

From: "Shurtleff, David" <David.Shurtleff@kingcounty.gov>
Date: March 14, 2017 at 6:04:20 PM EDT

To: Press <Press(@epa.cov>
Subject: FW: Attn: Lynn

This is urgent. National press finally picking up on this disaster.

From: Shurtleff, David
Sent: Tuesday, March 14, 2017 3:03 PM

To: 'lynn.tricia@epa.gov' <lynn.tricia@epa.gov>
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Subject: Attn: Lynn
Importance: High

Hi Lynn, please see below. Ideally the administration would be aware of this disaster
happening. Complete failure of infrastructure resulting in Katrina-scale damage to
wastewater plant. 300 million gallons of raw sewage continuing to spew into Seattle’s Puget
Sound. Please call if you can—I know infrastructure improvement is a top priority and this
is a prime and tragic example.

David

David Shurtleff
Director of Communications

Metropolitan King County Council

516 3 Ave | Seattle] WA | 98104
0: 206-477-2181

BACKGROUND:

300 MILLION GALLONS of raw sewage has been dumped into Seattle’s iconic Puget
Sound. It’s being called the “biggest environmental disaster America has never heard
of” and it’s occurring on the western shore of one of the most environmentally progressive
cities in the nation.

For context, this ongoing disaster is already twice as large at the Southern California spill
earlier this year, which was previously the largest raw sewage spill in recent US history.
The Seattle Times reports this is Hurricane Katrina scale damage to a system.

The King County Council (the regional government for 2.1 million people in and around
Seattle) voted yesterday to authorize a wide-ranging, fully independent investigation of the
potential human and mechanical failures that led to this enduring crisis.
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To: AO-OCIR Everyone[AOOCIR_Everyone@epa.gov];

RCL's[CNRCLsOlntergov. Contacts@epa.gov]

From: Klasen, Matthew

Sent: Fri 3/17/2017 3:45:40 PM

Subject: FYI only -- Summaries of recent Congressional water/wastewater infrastructure hearings
2017-03-09 T&l Infrastructure Hearing summary.docx

2017-03-16 HEC DW Infra Hearing Summary.docx

OCIR colleagues and RCLs,

As I've mentioned on recent HQ and Regional calls, two Congressional committees
have held hearings in recent days on drinking water and wastewater infrastructure -- last
week (March 9, House Transportation & Infrastructure) on wastewater infrastructure,
and this week (March 16, House Energy & Commerce) on drinking water infrastructure.

No EPA witnesses were present at either hearing, but the content of the hearings did
significantly overlap with EPA programs, particularly the drinking water and clean water
SRFs, with limited discussion of brownfields (T&I hearing only).

For the Regional folks, witnesses at last week's hearing hailed from DC, PA, MN, CA,
NY, and LA, and witnesses this week hailed from MN, IL, MD, CA, and DC.

Please see attached for summaries of these two recent hearings, and please let me
know if you have any questions.

Best,
Matt

Matt Klasen

U.S Environmental Protection Agency
Office of Congressional Affairs

WJC North 3443P

202-566-0780

cell (e Personal Phone/Ex. 6
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House Committee on Transportation and Infrastructure
Subcommittee on Water Resources and Environment
Hearing on “Building a 21st Century Infrastructure for America: The Role of Federal Agencies in Water
Infrastructure”
March 9, 2017

Hearing Summary

Hearing Purpose: To “review solutions and opportunities to
1. reduce inefficiencies and delays in project delivery,
. include affordability considerations in the rulemaking process,
. enhance state and local roles, and public participation,
. use better data and better technology,
. maximize benefits from existing resources, and
. provide certainty for non-federal interests.”
Committee Hearing Page

o Uk WN

Witnesses:

e Jerry Ellig, Senior Research Fellow, Mercatus Center at George Mason University

e Kathy L. Pape, Senior Vice President, American Waterworks Company {On Behalf of The Bipartisan Policy
Center)

e John Linc Stine, Commissioner, Minnesota Pollution Control Agency, {On Behalf of the Environmental
Council of the States)

o Mike Inamine, Executive Director, Sutter Butte Flood Control Agency, California

e Gary McCarthy, Mayor, City of Schenectady, New York, (On Behalf of The U.S. Conference of Mayors)

e Jonathan Kernion, President, Cycle Construction Company, Kenner, Louisiana, (On Behalf of the Associated
General Contractors)

e Kevin DeGood, Director of Infrastructure Policy, Center for American Progress

Members Attending:

Majority: Graves (LA, chairman), Shuster (PA, full committee chairman), Gibbs (OH), Smucker {PA), Davis (IL),
Katko (NY), Mast (FL)

Minority: Napolitano (CA, ranking member), DeFazio (OR, full committee ranking member), Bustos (IL),
Lawrence (MI), Esty {(CT), Lowenthal (CA), Garamendi (CA)

Majority Themes

o Infrastructure is a priority of everyone, so we need to figure out how to identify opportunities and remove
impediments, like burdensome regulations and stovepiped federal agencies, that prevent infrastructure
dollars from going further. Need to promote collaboration rather than regulation and enforcement.

e (Corps of Engineers is holding up coastal restoration and navigation projects, and needs to move faster.

e Atleast some of the President’s S1 trillion infrastructure plan needs to come from the federal government,
but much can come from other sources (e.g., public-private partnerships, state and local funding)

e Need to support efforts, like H.R. 465 (Gibbs legislation), to promote affordability and integrated planning.

Minority Themes

e Hope to find consensus on infrastructure issues and renew the federal commitment. President’s support for
infrastructure and SRFs is helpful, but overall plan is inconsistent given planned cuts for EPA (30%) and
consequential impacts on state programs. Federal government can help catalyze spending by others.
Need to address the critical challenges of affordability without reducing clean water protections.
Private infrastructure funding approaches may be helpful in some cases, but not for most communities.
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Need to find the “sweet spot” of regulations (between burdensome and laxity). It’s lack of funding, not
burdensome regulations, that have led to our problems.
Strong support for EPA brownfields programs that revitalize formerly vital parcels in our communities.

Key Points from Opening Statements and Testimony

Jerry Ellig (Mercatus)

Federal agencies tend to focus on intentions, activities, and outputs rather than on regulatory outcomes.
Regulations themselves become the performance measure.

Congress needs to be clearer about the regulatory outcomes they seek, then need to do retrospective
analyses to evaluate what actually happened. Agencies’ current regulatory analyses are poor and biased.
Agencies frequently adopt a “ready-fire-aim” approach toward regulation: they decide the outcome, then
do research to support that outcome.

Gary McCarthy {Schenectady, NY, USCM)

Schenectady is burdened with high CSO and SSO mitigation costs, requiring the city to take on significant
debt amidst a decline in population. A consent decree with the State of New York limits the city’s ability to
make new wastewater connections, severely constraining growth.

Recommends continuing to fund SRFs, Community Development Block Grants, and WIFIA.

Congress can help via integrated planning/affordability legislation (H.R. 465 (Gibbs)), fully fund and tweak
brownfields law, and encourage and fund new technology.

John Linc Stine (MN commissioner, ECOS)

A reliable water supply and associated federal investments are critical, and is an ECOS transition priority.
ECOS has identified 20 shovel-ready water or wastewater infrastructure projects per state ($18.2b total).
STAG funding from EPA is critical to those investments. SRFs ensure continued return on investments, but
the dollars appropriated for them are overshadowed by the critical drinking water and wastewater needs
Communities, especially distressed, small, and rural communities, are severely challenged to meet federal
requirements such as nitrate and corrosion control. Need to specifically invest in these communities.

The foremost priority when making infrastructure investments should be on protecting public health.

Mike Inamine (CA flood control)

His agency provides flood control directly downstream of the Oroville Dam.

Working with the Corps of Engineers is extremely challenging and projects take decades. He appreciates the
Corps’ “3x3x3” pilot efforts to accelerate project planning, but it still takes too long to build or repair critical
infrastructure. Need more opportunities for non-federal entities to build projects.

Jonathan Kernion (general contractors)

Permits and regulations, like CWA Section 404, can hold up projects that can save lives.

Too many agencies and federal requirements are involved in the pre-construction process. Agencies need
to, but frequently don’t, make a decision one way or another.

Congress needs to allow more project flexibilities, fund water resource projects in a stable manner {separate
from federal budget whims), and ensure agencies are working together (e.g., Corps and EPA re: SRFs).

Kathy Pape (PA, private water, Bipartisan Policy Center)

Represents America’s largest private water/wastewater utility company, providing water services to 15
million people in 47 states.

Private water options can enable communities to significantly lower property taxes, get out of debt, and
improve water delivery.

Need to stop giving money only to systems in greatest noncompliance {“sick systems”) who will not invest

ED_001612_00009344-00002 AO4_Prod004_0004574



the funds wisely.

e Recommendations: a) invest wisely by putting money toward sustainable and compliant water systems; b)
break down regulatory barriers and treat public and private water systems the same; ¢) modify CWSRF to
make private entities eligible for funding.

Kevin DeGood (Center for American Progress)

e Federal funding is critical; can’t simply use innovative approaches like public-private partnerships. The
limiting factor is federal/state/local funding, not the lack of private investments.

e (limate change highlights the fragility of our infrastructure and will pose a growing challenge.

o Need to promote American infrastructure (Buy America) and promote green infrastructure.

e Congress should target funding toward communities with the greatest need to avoid a two-tiered system in
which richer communities have health protections and poorer communities do not.
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House Committee on Energy and Commerce, Subcommittee on Environment
Hearing on “Reinvestment and Rehabilitation of Our Nation’s Safe Drinking Water Delivery Systems”
March 16, 2017

Hearing Summary

Hearing Purpose: To “look broadly at our nation’s drinking water infrastructure and examine questions about
what is necessary for the Federal government to do in the way of reinvestment and rehabilitation of these
systems to meet future needs.” Committee Hearing Page

Witnesses:

Randy Ellingboe, Minnesota Department of Health, on behalf of the Association of State Drinking Water
Administrators {ASDWA)

John Donahue, CEO of the North Park Public Water District in Machesney Park, IL, on behalf of the American
Water Works Association (AWWA)

Rudolph S. Chow, P.E., Director, Baltimore Department of Public Works, on behalf of the American
Municipal Water Association (AMWA)

Martin A. Kropelnicki, President and CEO, California Water Service Group, on behalf of the National
Association of Water Companies (NAWC)

Greg Diloreto, Chairman, Committee for America’s Infrastructure, American Society of Civil Engineers {ASCE)
Erik Olson, Director, Health & Environment Program, Natural Resources Defense Council (NRDC)

Members Attending:
Majority: Shimkus (IL, chairman), Blackburn (TN), Olson (TX), McKinley (WV), Wahlberg (M), Flores (TX), Carter

(GA)

Minority: Tonko (NY, ranking member), McNerney (CA), Peters {CA), Ruiz (CA), Gene Green (TX), Dingell (Ml),

DeGette (CO)

Majority Themes:

We have impressive drinking water systems, but we have critical infrastructure challenges we need to
address.
Current DWSRF and WIFIA programs are solid starts, along with WIIN provisions on lead pipe replacement
and disadvantaged communities. But we also need to reauthorize DWSRF funding, promote other smart
investment approaches, and ensure DWSRF and WIFIA complement each other.
We should increase federal funding, but should maintain local fees as the primary funding source.
President’s budget announced today takes an important step by increasing drinking water SRF funding.
Other challenges we need to address include

o Encouraging system consolidation to promote efficiencies and compliance

o Balancing priorities when some systems are growing and others are stable or shrinking in size

o Ensuring rural communities receive their fair share of infrastructure funding and technical assistance

o Encouraging (or even requiring) water systems to adopt asset management and integrated planning

Minority Themes:

ED_001612_00009345-00001

Our drinking water infrastructure is in terrible shape and infrastructure needs continue to grow.
Flint is an example of what goes wrong when our drinking water systems fail. The President’s budget
announced today includes “dangerous” numbers for EPA and for drinking water.
We need to enhance federal infrastructure investments and prioritize the following:
o Ensure drinking water infrastructure is part of any infrastructure package that comes together
o Ensure the core focus of our investments helps protect public health, as public health is not being
fully protected now (e.g., limited enforcement, prevalence of lead service lines)
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o Provide federal assistance and technical assistance to small, disadvantaged, and rural communities
in particular, plus assistance for low-income ratepayers facing rate increases and improved
communication to customers about drinking water quality

o Reauthorize and amend the Safe Drinking Water Act (e.g., two Tonko bills, DeGette’s FRAC Act,
Peters’ Secure and Resilient Water Systems Act)

Key Points from Opening Statements and Testimony

Randy Ellingboe (MN, ASDWA)
o Need to focus on strengthening or enhancing three critical aspects of the Safe Drinking Water Act
o Public Water System Supervision (PWSS) program: Must maintain and enhance this EPA-state
partnership. States’ work is complicated by additional drinking water standards and lower federal
funding contributions.
o DWSRF Loans: States have been extremely successful, but critical needs continue. Would like to
double the DWSRF to $1.8 billion and should ensure it doesn’t compete with WIFIA.
o DWSRF set-asides: These provide critical funding for states’ core public health protection programs
e Also must ensure science-based drinking water regulation and encourage system security and resiliency.

John Donahue (IL, AWWA)

e Optimistic that WIFIA, once it gets off the ground, will be a valuable tool that expands on existing programs.

e SRF programs are successful, but could be more efficient if more streamlined.

e Need to keep municipal bonds tax-exempt to enable continued investment, and remove state caps on
private activity bonds.

¢  Would like DWSRF reauthorized, with a few targeted changes, and likes Rep. Gibbs’s integrated planning bill
but would like drinking water more directly included.

e Also need to address cybersecurity, source water protection, energy-water nexus, and sound science

Rudolph S. Chow (Baltimore, AMWA)

¢ Communities face hard choices in balancing infrastructure investments against other priorities.

¢ New WIIN provisions will be helpful in replacing lead service lines and helping with affordability issues.

e Would like to ensure that SRF funding is doubled (to $1.8b), that WIFIA complements existing SRF programs,
that municipal bonds remain tax-exempt, and that Congress explores ways to help low-income ratepayers.

e Should encourage sound water utility asset management and water system partnerships via SRFs.

e Baltimore was one of the first communities to do an integrated plan, and they support this approach.

Greg Diloreto (OR, ASCE)

e ASCE’s most recent report gave drinking water infrastructure a “D” grade. More investments are critically
needed to prevent water main breaks, drinking water system leaks, and other ongoing failures.

e (ities have severe constraints in their ability to raise rates in order to fund infrastructure.

¢ Recommendations: Reinvigorate DWSRF (permanent reauthorization) and triple its funding, fully fund
WIFIA, preserve municipal bond tax exemption, create a water trust fund, eliminate state cap on private
activity bonds, encourage regional approaches, promote green infrastructure and conservation, and
improve utility management.

Martin A. Kropelnicki (CA, NAWC)

e Private water companies like his play a critical role in addressing water infrastructure challenges

o Need to ensure that water systems demonstrate sound management and appropriate planning before
receiving funds. Failing systems should need to develop a compliance plan that could include partnerships,
consolidation, or other options.

e The private sector should have equal access to water funding. States should remove caps on private utility
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bonds, and private water companies should be granted “safe harbor” status to reduce their financial risk
when they take over systems in chronic noncompliance in order to return them to health.

Erik Olson (NRDC)

o We take drinking water for granted, but our systems are at risk of collapse, and millions of Americans face
health threats from drinking water every year (illness, high lead levels, etc.)

e Significant issues with distrust and environmental justice in Flint and East Chicago.

e Recommendations: EPA needs to revise the lead and copper rule, finalize “stalled” drinking water standards,
and enhance enforcement. Proposed EPA budget today would be a “bloodbath” for EPA programs.

e Need to recognize that infrastructure spending creates jobs, and that preventing crises is much cheaper
than taking action only once one occurs.
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Richardson, RobinH

Sent: Thur 2/23/2017 8:24:41 PM

Subject: Re: Time tomorrow?

Hi! 10:30 is perfect. Thank you! Want to come over to the conference room? Best, Robin

Robin H Richardson

PDAA, EPA/OCIR

(202) 564-3358 (desk)
{cell)
richardson.robinh@epa.gov

> On Feb 23, 2017, at 2:10 PM, Bangerter, Layne <bangerter.layne@epa.gov> wrote:
>

> Yes, how about 10:30AM? Was unaware of the 1PM, so will put it down and the others...

> From: Richardson, RobinH

> Sent: Thursday, February 23, 2017 2:06 PM

> To: Bangerter, Layne <bangerter.layne@epa.gov>

> Subject: Time tomorrow?

>

> Hi Layne - Are you in tomorrow? If so, would you have time in the morning to go through
correspondence and some other updates? Also, so you're aware, we're scheduled to meet with the
Administrator tomorrow at 1pm to prepare him for the Governors' meetings starting tomorrow at 2pm and
Sunday. Let me know what works. Thank you! Robin

>

> Robin H Richardson

> PDAA, EPA/OCIR

> (202) 564-3358 (desk)

> richardson.robinh@epa.gov
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From: Scales, Wuanisha

Location: DCRoomARN3428/0OCIR
Importance: Normal

Subject: Standing Managers Mig

Start Date/Time: Thur 3/9/2017 7:00:00 PM
End Date/Time: Thur 3/9/2017 7:30:00 PM

Call In Number:

Confeyence Ext, | Personal Phone/Ex. 6

Participant Code
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To: Bangerter, Layne[bangerter.layne@epa.gov]

Cc: Stegner, Peter (Crapo)[Peter_Stegner@crapo.senate.gov]
From: Tanner, John (Hatch)

Sent: Thur 2/16/2017 3:26:55 AM

Subject: Re: Introduction

Thanks Peter. Layne, I look forward to working with you. I'll give you a call this week to talk
about some of the work Hatch is doing on EPA related issues.

Sent from my iPhone

On Feb 9, 2017, at 1:45 PM, Bangerter, Layne <bangerter.layne@epa.gov> wrote:

Thank you Peter and John. Look forward to working with you and I feel a close kinship to

Senator Hatch. John the best way to reach me is via cell Persona'PhonelEXG
Thank you again Peter!
Layne

Sent from my iPhone

On Feb 9, 2017, at 1:04 PM, Stegner, Peter (Crapo) <Peter_Stegner(@crapo.senate.gov>
wrote:

Hi John and Layne,

I wanted to connect you two. Layne, John is Hatch’s LD, a good friend of the office
and fellow Westerner. John, Layne was a longtime Crapo advisor and is now with the
White House working on EPA policy.

Thanks,

Peter
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To: Bangerter, Layne[bangerter.layne@epa.gov]; Richardson,
RobinH[Richardson.RobinH@epa.gov]; Cook-Shyovitz, Becky[Cook-Shyovitz.Becky@epa.gov];
Cheatham-Strickland, Latonia[Cheatham-Strickland.Latonia@epa.gov]; Bailey,
KevinJ[Bailey.KevinJ@epa.gov]; Barbery, Andrea[Barbery.Andrea@epa.gov]; Mims,
Kathy[Mims.Kathy@epa.gov]; Eades, Cassaundra[Eades.Cassaundra@epa.gov]

From: Bowles, Jack

Sent: Tue 3/14/2017 10:01:33 PM

Subject: Letter on

So Catching up on Inside EPA and found this letter to the Administrator dated March 7, from 17
State Attorneys General and 2 Governors.

If not yet assigned, [ would give it to OP with OGC concurrence and cc: to OAR, OW and R6
because of the extensive discussion on Texas Haze.

https://insideepa.com/sites/insideepa.com/files/documents/mar2017/epa2017 0462.pdf

Re:  Request to reexamine delegation of certain environmental regulation au
to the States in accordance with the express terms of the Clean Air and
Acts: from State of Texas, from State of Alabama, from State of Arizon
State of Arkansas, from State of Georgia, from State of Indiana, from §
Iimmw from State of Kentucky, from State of Louisiana, from S
Mississippi, from State of Missouri, from State of Montana, from 8
Nebraska, from State of Nevada, from State of North Dakota, from &
Oklahoma, from State of South Carolina, from State of West Virgini
State of Wyoming

Jack Bowles

Director of State & Local Relations
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U.S. Environmental Protection Agency

202-564-3657 (office) |

ED_001612_00009362-00002

Personal Phone/Ex. 6

(mobile)
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Wilkes, Quianna

Sent: Tue 3/28/2017 4:58:06 PM

Subject: FW: NACO Meet & Greet

[ just want to make sure I'm correct......you will be out of town for{ Personal Matters/Ex. 6
7" correct? See message below?

From: Hanson, Andrew

Sent: Tuesday, March 28, 2017 12:43 PM

To: Cheatham-Strickland, Latonia <Cheatham-Strickland.Latonia@epa.gov>; Wilkes, Quianna
<Wilkes.Quianna@epa.gov>

Cc: Hanson, Andrew <Hanson.Andrew(@epa.gov>

Subject: FW: NACO Meet & Greet

Hi Qui and Latonia —

When you have a moment, would you kindly check Layne’s and Tate’s calendars for their
availability on Friday, April 7, any time before 3:00 p.m. 30 minutes should do it.

This would be for a meeting to take place at the National Association of Counties with
Executive Director Matt Chase, Deputy Director Deborah Cox, and Associate Director
Julie Ufner. Their address is 660 North Capitol Street, NW, Suite 400, Washington, DC.

Our EPA delegation would consist of Layne Bangerter, Tate Bennett, Jack Bowles, and
myself. (Ken Wagner is invited, but I am told he will be traveling)

Thank you, and please let me know.

AH
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From: Julie Ufner [mailto:JUfner@naco.org]
Sent: Tuesday, March 28, 2017 10:28 AM

To: Hanson, Andrew <Hanson. Andrew(@epa.gov>
Subject: RE: NACO Meet & Greet

We could do next Friday anytime before 3. Matt is traveling for work next Wed and
Thursday.

Sent from my Verizon, Samsung Galaxy smartphone

From: "Hanson, Andrew" <Hanson.Andrew@epa.gov>

Date: 3/28/17 10:11 AM (GMT-05:00)

To: Julie Ufner <JUfner@naco.org>

Subject: RE: NACO Meet & Greet

Ok. (and good luck) We should probably look at next Wed or Fri. Could do Thurs, if no way
around it. We’ll talk.

From: Julie Ufner [mailto:JUfer@naco.org]
Sent: Tuesday, March 28, 2017 10:09 AM

To: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: RE: NACO Meet & Greet
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At a hearing now-have someone testifying but can call afterwards.

| will be out of town tomorrow through next Tuesday (will be back next Wednesday).

Sent from my Verizon, Samsung Galaxy smariphone

From: "Hanson, Andrew" <Hanson. Andrew@epa.qgov>

Date: 3/28/17 8:24 AM (GMT-05:00)

To: Julie Ufner <JUfner@naco.org>

Subject: FW: NACO Meet & Greet

Hey Jules —

Please see the note below and call me at your earliest convenience. Tate Bennet is supposed to
be the new DAA for Congressional, and Ken Wagner’s new title is related to State and Regional
relations, but none of the staff here has met either of them, much less spoken with them.

If you could offer some scheduling windows for this week and/or next week (again, apologies
for the late notice) and get back to me, that would be great. Our group would be comprised of
Layne Bangerter, Tate, Ken, Jack and (perhaps) me, and I assume they’d want to meet with Matt,
Deb and you. (or at least Matt and you) It sounds like we would be coming over there.
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Call when you can.
AH

From: Bowles, Jack

Sent: Monday, March 27, 2017 3:48 PM

To: Hanson, Andrew <Hanson.Andrew(@epa.gov>
Subject: NACO Meet & Greet

Hi Andy —

We now have the assignment of scheduling meet & greets with our new politicals (Tate, Layne,
Ken Wagner if available) and the top tier intergovs, which included NACo. Tate would like to
do them later this week (because she knows that Ken is around) or next week if possible. Latonia
has Tate’s calendar, Quianna has Layne’s. Would you set up this NACo one? Thank you.

Best,

Jack Bowles

Director of State & Local Relations

U.S. Environmental Protection Agency
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To: Benton, Donald[benton.donald@epa.gov]; Schnare, David[schnare.david@epa.gov]; Greaves,
Holly[greaves.holly@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]; Munoz,
Charles[munoz.charles@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]; Ericksen, Doug[ericksen.doug@epa.gov]; Konkus,
John[konkus.john@epa.gov]

From: Hale, Michelle

Sent: Thur 2/23/2017 7:54:21 PM

Subject:  4:00 Administrator's meeting re Overview of the Office of Administrator

In error a meeting invitation was sent to some of the Beachhead Team to attend today’s 4:00
meeting. Please disregard this invitation as the meeting is for EPA career employees.
Apologies.

MH
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Greaves, Holly

Sent: Thur 3/16/2017 3:16:03 PM

Subject: RE: Call me sometime

Hi Layne, | just tried you. When are you free today? Please let me know when you are free and where
you are sitting. 1'd love to stop by sometime after 12 today.

From: Bangerter, Layne

Sent: Wednesday, March 15, 2017 6:40 PM
To: Greaves, Holly <greaves.holly@epa.gov>
Subject: Call me sometime

Sent from my iPhone
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Kreutzer, David

Sent: Wed 2/15/2017 10:36:04 PM

Subject: Navajo coal plant closure

Layne,

Here’s the story on the Navajo power plant closure that [ mentioned earlier:
https://www.washinetonpost.com/news/energv-environment/wp/2017/02/14/the-wests-larsest-
coal-fired-power-plant-is-closing-not-even-trump-can-save-it/

David

David W. Kreutzer, Ph.D.

202.564.3113

IMPORTANT: Please note that any correspondence with this account may become a federal
record and be subject to Freedom of Information Act (FOIA) requests.
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From: Penman, Crystal

Location: 3219A WJCE

Importance: Normal

Subject: Weekly LCR Revisions Call in ! Personal Phone/Ex. 6
Start Date/Time: Thur 2/9/2017 7:00:00 PM

End Date/Time: Thur 2/9/2017 8:00:00 PM

lead peer review Schedule Revised 2 2 17.docx
Rule Schedule LCR Long-term Revisions Updated on 1.18.17.xlsx
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To: Cheatham, Reggie[cheatham.reggie@epa.gov]

Cc: Bangerter, Layne[bangerter.layne@epa.gov]

From: Davis, Patrick

Sent: Mon 3/6/2017 9:28:18 PM

Subject: FW: EOC Spot Report Update #1: Region 8, Chevron Pipeline Discharge, Rangely, CO
(NRC#: 1172528)

Reggie,

Please add Layne Bangerter to the spot report list.

Thanks,

Patrick Davis

From: Eoc, Epahq

Sent: Monday, March 6, 2017 3:13 PM

To: Eoc, Epahq <Eoc.Epahq@epa.gov>

Subject: EOC Spot Report Update #1: Region 8, Chevron Pipeline Discharge, Rangely, CO
(NRC#: 1172528)

This report is being sent as a bee to prevent accidental Reply to All messages.

UNCLASSIFIED//FOR OFFICIAL USE ONLY
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EOC Spot Report Update #1: Region 8, Chevron Pipeline
Discharge, Rangely, CO (NRC#: 1172528)

US Environmental Protection Agency

Report as of March 6, 2017 1500 ET

Investigation Techniques /Ex. 7E, Deliberative Process Privilege/Ex. 5

State, Local and other Federal Agency Actions: None reported at this time.

Investigation Techniques /Ex. 7E, Deliberative Process Privilege/Ex. 5

Media Interest: None at this time.

The HQ EOC will continue to monitor and provide updates as needed.
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UNCLASSIFIED//FOR OFFICIAL USE ONLY

Matt Richards, Watch Officer

U.S. Environmental Protection Agency
Headquarters Emergency Operations Center
1200 Pennsylvania Ave

Washington, DC 20004

202-564-3850

mailto:eoc.epahq@epa.gov
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: Wilkes, Quianna

Sent: Thur 3/16/2017 2:52:27 PM

Subject:  Your 11am is sitting in your office. | removed a binder and a folder that was left on your table
and placed it on your desk

uianna Elliott

(Desk) 202-564-2486
WJC-North 3442 D
Office of Congressional and Intergovernmental Relations

wilkes.quianna@epa.gov
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To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Kreutzer, David

Sent: Wed 2/15/2017 6:36:09 PM

Subject: Re: Rapporteur visit

Ok
Sent from my iPhone

> On Feb 15, 2017, at 1:25 PM, Bangerter, Layne <bangerter.layne@epa.gov> wrote:
>

> Maybe about 245 I'm off to my 130

>

> Sent from my iPhone

>

>> 0On Feb 15, 2017, at 10:46 AM, Kreutzer, David <kreutzer.david@epa.gov> wrote:
>>

>> | forgot | have a 3:00 phone meeting. Would 2 or 2:30 work?

>>

>> Sent from my iPhone

>>

>>> 0On Feb 14, 2017, at 11:57 AM, Bangerter, Layne <bangerter.layne@epa.gov> wrote:
>>>

>>> Have meetings on hill and briefings in the AM tomorrow so tomorrow PM?

>>>

>>> Sent from my iPhone

>>>

>>>> On Feb 14, 2017, at 11:22 AM, Kreutzer, David <kreutzer.david@epa.gov> wrote:
>>>>

>>>> \When you get in and have a minute, let's talk.

>>>>

>>>> Sent from my iPhone
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To: AO PUBLIC GROUPS[AO_PUBLIC_GROUPS@epa.gov]

From: Twillman, Brian

Sent: Thur 3/9/2017 1:00:50 PM

Subject: SPACES are Available for these two LLMP TIME MANAGEMENT SESSIONS - Location:
WJC N 3530

This message is being forwarded to AO Public Groups.

Hello Everyone - As it happens, we have 5-10 spots available in each of the sessions below. If
you are interested, available, and have the supervisory support to attend, please send me an
email reply or simply come to the session of your choice. There is no cost to participate as funds
have already been provided for this training.

Earlier this week, we held two sessions and the sessions and the frainer, Nicole Chamblin, who
is a ‘productivity trainer’ were very well received.

Some of the course objectives are:

- Learn to set SMART goals
- Improve project management
- Learn effective ways to address procrastination

- Identify additional ways to manage stress associated with maintaining and accomplishing
your project workload.

Brian M. Twillman, MS-ABS - Training Coordinator and Organization Development Specialist

“Service First, People Always.” US EPA | Office of the Administrator | Office of Administrative and Executive Services
(OAES)

WJC North | Rm 2432-Y | Mail-Code 1104-A 1200 Pennsylvania Avenue, NW, WDC 20460

___________________________________

EPA elearning: htip://epa.skillport.com/

HQ’s OHR Site: hitp://intranet.epa. gov/hriraining/
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EPA University’s List of Mandatory Training: http://workplace.epa.gov/training.htmi

Subject: LLMP TIME MANAGEMENT SESSIONS - New Room For tomorrow's Sessions - WJC
North 6530 - NOW WJC N 3530

*SPACES ARE AVAILABLE *
EPA LLMP Mentoring Program
Time Management Training Session
Thursday, March 9, 2017

AM Session: 9-11 a.m.
PM Session: 1-3 p.m.
(Select One to Attend)

WJC North Room 3530

Hi EPA Leaders and Learners Mentoring Program (LLMP) Participants and others!

We look forward to seeing you at the session.

The EPA Leaders and Learners Mentoring Program (LLMP) Program Coordinators:

Brian Twillman, Office of the Administrator (AO), 202-564-5948, twillman.brian@epa.gov

John Reynolds, Office of Enforcement and Compliance Assurance (OECA), 202-564-1335,
revnolds.iochn@epa.gov

Kate Graf, Office of Chemical Safety and Pollution Prevention (OCSPP), 202-564-0193,

graf kate@epa.gov

Patricia Coleman, Office of Pesticide Programs (OCSPP/OPP), 703-305-5518,
coleman.patricia@epa.gov

Julia Stokes, Office of Pesticide Programs (OCSPP/OPP), 703-347-8966, stokes.julia@epa.gov
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Michele Taylor, Office of Pollution Prevention and Toxics (OCSPP/OPPT), 202-564-1380,
taylor.michele@epa.gov

Lisa Treadwell, Office of Environmental Information (OEl), 202-566-1851, treadwell.lisa@epa.qov
Lorraine Butler, Office of the Chief Financial Officer (OCFQ), 202-564-4958, butler.lorraine@epa.gov
Allen Maples, Office of Land and Emergency Management (OLEM), 202-566-2268,
maples.allen@epa.gov

Jack Naylor, Office of Water (OW), 202-564-0393, naylor.iack@epa.gov

Alfredo Torrez, Office of Water (OW), 202-564-6621, torrez.alfredo@epa.qov

Joshua Fowler, EPA Region 8 (Denver), 303-312-6348, fowler.ioshua@epa.gov

Lisa Langford, Office of Research and Development (ORD), 919-541-0798, langford.lisa@epa.qgov
Lauren Lemley, Office of Administration and Resources Management (OARM), 202-564-1290,
lemley.lauren@epa.gov

I Mei Chan, Office of Air and Radiation (OAR), Office of Radiation and Indoor Air (ORIA), 202-343-9048,
chan.imei@epa.gov

Kia Logan, Office of Air and Radiation (OAR), Office of Radiation and Indoor Air (ORIA), 202-343-9285,
logan.kia@epa.gov

Katrina Cherry, Office of International & Tribal Affairs (OITA), 202-564-2478, cherry.katrina@epa.gov
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: Skip Brandt

Sent: Sat 3/25/2017 2:05:38 PM

Subject: FW: Thank You For Your Interest in Serving - You Need to Apply Online
Layne,

| received the below email yesterday. However, When I fill it all out and

hit submit | am sent to a page that says "Page not found"!

Can you tell me where to inquire about what to do?

Cheers,

S.k'Lo_.B[andt._._._._._._._._._._._._._._._,i

Personal Matters/Ex. 6

————— Original Messagge--==- !

From: Do Not Reply; Ex. 5 - Deliberative Process '

Sent: Friday, March za; zuTr 1usa A '

To: { Personal Email/lEx. 6 |

Subject: Thank You For Your Interest in Serving - You Need to Apply Online

Dear Rocky Skipper Brandt,

Thank you for expressing an interest in serving in President Trump's
Administration, you are receiving this email because you were referred by
someone. In order to ensure you receive due consideration, it would be
helpful to have your contact and background information electronically.
Please complete the online Presidential Personnel application at
hitps://apply.whitehouse.gov.

Thank you again for apprising us of your desire to serve the public interest
as part of the Trump Administration.

Sincerely,
The Office of Presidential Personnel
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No. 1510311

IN THE UNITED STATES COURT OF APPEALS
FORTHE FIFTH CIRCUIT

FREDRIC RUSSELL MANCE, JR; TRACEY AMBEAU HANSON;
ANDREW HANSON; CITIZENSCOMMITTEE FOR THE
RIGHT TO KEEP AND BEAR ARMS,

Plaintiffs-Appellees,

V.

LORETTALYNCH, US.ATTORNEY GENERAL; THOMAS E. BRANDON,
Acting Director, Bureau of Alcohol, Tobacco, Firearms & Explosives,

Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
Civil Action No. 4:14-cv-539

BRIEF FOR APPELLANTS

BENJAMIN C. MIZER
Principal Deputy Assistant Attorney
General

JOHN R. PARKER
Acting United States Attorney

MARK B. STERN
(202) 514-5089

MICHAEL S. RAAB
(202) 5144053

TARA S. MORRISSEY
(202) 353-9018
Attorneys, Appellate Staff
Civil Division, Room 7261
U.S. Department of Justice
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530
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CERTIFICATE OF INTERESTED PERSONS
Mang et al. v. Lyth, et al., No. 15-10311
The undersigned counsel of record certifies that the following listed persons
and entities as described in the fourth sentence of Rule 28.2.1 have an interest in the
outcome of this case. These representations are made in order that the judges of this

court may evaluate possible disqualification or recusal.

Plaintiffs:

Fredric Russell Mance, Jr.

Tracey Ambeau Hanson

Andrew Hanson

Citizens Committee For The Right To Keep And Bear Arms

Defendants:

Loretta Lynch
Thomas E. Brandon

Counsel:

Alan Gura

Gura & Possessky

William B. Mateja
Michael D. Nammar
Fish & Richardson PC

Benjamin C. Mizer
Beth S. Brinkmann
John R. Parker
Mark B. Stern
Micheel S. Raab
TaraS. Morrissey
Lesley R. Farby
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Daniel M. Riess
U.S. Department of Justice

/sl TaraS. Morrissey
TaraS. Morrissey
Counsel for Appellees
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STATEMENT REGARDING ORAL ARGUMENT
The government respectfully requests oral argument in this case. The district
court held that federal requirements concerning the sale of handguns violate the
Second and Fifth Amendments of the U.S. Constitution. The government believes

oral argument could provide substantial assistance to this Court in understanding the

important issues in the case.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

FREDRIC RUSSELL MANCE, JR; TRACEY AMBEAU HANSON;
ANDREW HANSON; CITIZENS COMMITTEE FOR THE
RIGHT TO KEEP AND BEAR ARMS,

Plaintiffs-Appellees,
V.
LORETTA LYNCH, US. ATTORNEY GENERAL; THOMASE.
BRANDON, Acting Director, Bureau of Alcohol, Tobacco, Firearms &

Explosives,

Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
Civil Action No. 4:14-cv-539

BRIEF FOR APPELLANTS

STATEMENT OF JURISDICTION

Plaintiffs invoked the district court’s jurisdiction under 28 US.C. § 1331,
1343, and 2201. ROA 448, GRE42. The di strict court entered summary judgment
against the government on February 11, 2015. ROA 491, GRE11. The government

filed a timely notice of appeal on April 10, 2015. ROA.541, GRE9. This Court has

jurisdiction under 28 US.C. § 1291.
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STATEMENT OF THE ISSUES

Federal law requires that handgun sales occur in a prospective purchaser’s state
of residence. If an individual desires to purchase a handgun from a different state, the
out-of-state handgun must be transferred to a federal firearms dealer in the
purchaser’s home state. The issues presented are whether this requirement is
consistent with the Second Amendment and the equal protection component of the
Fifth Amendment.

STATEMENT OF THE CASE
A.l' STATUTORY AND REGULATORY BACKGROUND

1. Congress has “impos[ed] condandngualifications on the commercial
sale of arms,” District of Columbia v. Heller , 554 U S. 570, 626-27 (2008), as part of its
regulation of interstate commerce in firearms. Congress enacted the Omnibus Crime
Control and Safe Streets Act of 1968, Pu  b. L. No. 90-351, 82 Stat. 197 (Omnibus
Crime Control Act), following a multi-year investigation of violent crime that revealed
“the serious problem of individuals going across State lines to procure firearms which
they could not lawfully obtain or possess in their own State and without the
knowledge of their local authorities.” S. Rep. No. 89-1866, at 19 (1966) (reproduced
at ROA.110-210). Congress determined that “the existing Federal controls over
[firearmg] traffic do not adequately enable the States to control this traffic within their
own borders.” Omnibus Crime Control Act § 90 1(a)(1), 82 Stat. at 225. Later in the

same year, Congress enacted the Gun Contro | Act of 1968, Pub. L. No. 90-618, 82
2
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Stat. 1213, the “principal purpose” of which was “to strengthen Federal controls over
interstate and foreign commerce in firearms  and to assist the States effectively to
regulate firearms traffic within their borders.” H.R. Rep. No. 90-1577, at 6 (1968).

The evidence before Congress showed that the “interstate, nonresident
purchases of firearms for criminal purposes” caused “the laws of our States and their
political subdivisions [to be] circumvented, contravened, and rendered ineffective.”
S. Rep. No. 90-1097, at 77 (1968); sealo S. Rep. No. 89-1866, at 3 (“[T]he over-the-
counter sale of firearms, primarily handguns, to persons who are not residents of the
locale in which the dealer conducts his bu siness” permitted dealers and purchasers to
“circumvent[] State and local law.”).

Sales to non-residents were “a serious co ntributing factor to crime.” S. Rep.
No. 90-1097, at 80 (1968). Testimony “indicate[d] that large numbers of criminals
and juveniles” purchased firearms out of state “in order to circumvent the laws of
their respective jurisdictions.” Id For example, records showed that interstate
transfers of handguns led to “[c]ircumvention of the laws of the District of
Columbia” because many individuals with criminal records in the District of
Columbia purchased handguns inanearby Maryland county with “minimal” sal
regulations. S. Rep. No. 89-1866, at 61. Similarly, Massachusetts authorities testified
“that 87 percent of the 4,506 crime guns misused in that State were purchased outside
of Massachusetts in neighboring States,” thereby hampering the effectiveness of

J 113

Massachusetts’s “stringent controls [on] the sale of firearms and primarily handguns.”
3
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S. Rep. No. 90-1097, at 77. And Michigan authorities testified that “90 out of every
100 crime guns confiscated in Detroit are not purchased and registered in Michigan
and that the prime source of these crime guns is by purchases [in] neighboring Ohio,
where controls on firearms are minimal.” Id.

Congress thus concluded that “thesale  or other disposition of concealat
weapons . . . to nonresidents . . . has tended to make ineffective the laws, regulations,
and ordinances in the several States and local jurisdictions.” Omnibus Crime Control
Act §901(a)(5), 82 Stat. at 225. Congress found “that only through adequate Federal
control over interstate and foreign commer ce in these weapons, and over all persons
engaging in the businesses of importing, man ufacturing, or dealing in them, can this
grave problem be properly dealt with, and effective State and local regulation of this
traffic be made possible.” Id. § 901(a)(3), 82 Stat. at 225.

To that end, Congress included in  both the Omnibus Crime Control Act and
the Gun Control Act statutory provisions “designed to prevent the avoidance of State
and local laws controlling firearms by the simple expediency of crossing a State line to
purchase one.” H.R. Rep. No. 90-1577, at 14; sealo S. Rep. No. 90-1097, at 114.
These provisions include restrictions on the sale and delivery of handguns to out-of-
state residents, s 18 U.S.C. § 922(b)(3), and restrict ions on transporting or receiving
handguns purchased outside of one’s state of residence, id § 922(a)(3). Together,
these provisions—referred to here as the “in-state sales requirements”—ensure that

prospective buyers receive handguns in their state of residence.
4
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Section 922(b)(3) applies to federal fire arms licensees, which include licensed
importers, manufacturers, dealers, and collectors of firearms. 18 US.C. § 922(b)(3);
sealo id. § 923(a)-(b) (federal license requirements). This provision makes it unlawful
for a federal firearms licensee “to sell or deliver . . . any firearm to any person who the
licensee knows or has reasonable cause to belie ve does not reside in . . . the State in
which the licensee’s place of business is located.”  Id. § 922(b)(3). It restricts the sale
of handguns, but not the sale of rifles or shotguns. Id § 922(b)(3)(A) (creating
exoeption for “the sale or delivery of any rifle or shotgun . . . if the transferee meets in
person with the transferor to accomplish the transfer, and the sale, delivery, and
receipt fully comply with the legal conditions of sale in both such States”™).
Section 922(b)(3) does not apply to “the loan or rental of a firearm . . . for temporary
use for lawful sporting purposes.” Id. § 922(b)(3)(B).

The statute also imposes related restrict ions on purchasers. Section 922(a)(3)
makes it unlawful for “any person, other than a [federal firearms licensee] to
transport into or receive in the State where he resides . . . any firearm purchased or
otherwise obtained by such person outside that State.” 18 US.C. § 922(a)(3). This
provision does not apply if the firearm was purchased or obtained in conformity with
subsection (b)(3). Id. § 922(a)(3)(B).

To obtain a handgun from an out-of-sta te source, a purchaser may arrange for
the handgun to be delivered to an in-state firearms dealer, from whom the purchaser

may retrieve the handgun directly. S218 US.C. § 922(a)(3) (restriction does not apply
5
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to federal firearms licensess);, id §922(b) (transactions between federal firearms
licensees are exempt). The in-state firearms dealer may charge a fee for the service of
receiving the firearm and completing the transaction. The in-state dealer is
responsible for verifying the purchaser’s identity and initiating the background check
process. Se27 C.F.R.§478.124(c).

2. The Bureau of Alcohol, Tobacco, Firearms and Explosives is authorized to
issue “such rules and regulations as are nece ssary to carry out” Title 18’s provisions
relating to firearms. 18 USC. §926(a); 28 C.F.R. §0.130(@)(1). One such
implementing regulation is 27 CF.R. §4 78.99(a), which closely tracks Congress’s
restrictions on interstate sales and deliv ery of firearms by firearms licensees, = 18
US.C.§922(b)(3). The regulation provides that a federal firearms licensee “shall not
sell or deliver any firearm to any person not licensed under this part and who the
licensee knows or has reasonable cause to belie ve does not reside in . . . the State in
which the licensee’s place of business or acti vity is located.” 27 C.F.R. §478.99(a).

Like its statutory counterpart, the regulation includes an exception for the sales or
delivery of rifles or shotguns under certain conditions, as well as an exception for the
loan or rental of a firearm for temporary use for lawful sporting purposes. /d.

3. The Brady Handgun Violence Prevention Act, Pub. L. No. 103-159,
Stat. 1536 (1993) (Brady Act), required the Attorney General to establish a “national
instant criminal background check system” to search the backgrounds of prospective

purchasers of firearms. Id §103(b); s= alo 18 US.C. §922(1)(1). This federal
6
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background check system, which is operated by the FBI, searches available records in
three databases to determine whether a prospective purchaser is prohibited from
receiving or possessing a firearm under 18 US.C. § 922(g) or (n), or state law. 18
US.C. §922(1)(2); 28 C.F.R. §§ 25.3, 25.6(c)(iii), 25.6(f). All federal firearms licensees
must initiate a background check prior to transferring a firearm to a prospective
purchaser. 18 US.C. § 922(t)(1).

States and localities voluntarily contribute information to the federal
background check system. 28 CF.R.§254. But states face significant obstacles to
contributing information to the system, including logistical and budgetary constraints
involved in submitting information, as we |l as state privacy laws that may prevent
sharing of certain records, such as mental health records. The Fix Gun Checks Ad:
Hearing before the Subaarm. an Crine & Te rroriandf the S. Co mm. of tte Judidiary , 112th
Cong. (2011) (statement of David Cuthbert son, Assistant Director, Criminal Justice
Information Services Division, Fed. Bureau of Investigation) (FBI Statement)
(discussing “continuing challenges”).” Therefore, states often have information about
individuals that would disqualify them from purchasing a firearm, but that is ni
flagged in the federal background check process. Sz id.; sealso Gun Control: Inproving
tre Natioral Irstant Criminal Backgraund Check Sysem: Testimony Bebore tte S. Carm. an the

Judigary, 106th Cong. 5-6 (2000) (Statement fo r the Record of Laurie E. Ekstrand,

' Availabe at https:/ /www.fbi.gov/news/testimony/ the-fix-gun-checks-act-
better-state-and-federal-compliance-smarter-enforcement (last visited July 9, 2015).
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Director, Administration of Justice Issues, General Government Division, U.S. Gen.
Accounting Office) (GAO Testimony)?.

States have the option to rely entirely on the federal background check system
or to conduct their own background checks with the assistance of the federal system.
States that conduct their own background checks in consultation with the fede
system are known as “Point of Contact” states. S228 C.F.R. § 25.2 (defining “Point
of Contact”). In Point of Contact states, a firearms dealer contacts the designated
state or local agency, which first consults the federal system and then typically reviews
additional internal databases in an effort to make a more comprehensive decision on
whether the transaction is prohibited by federal law or the laws of that individual
jurisdiction. Sk 28 CFR. §256(d)-(€). These internal databases are generally
unavailable to the federal background check system or to any other jurisdiction.

States may have additional requirements for purchasing or possessing a firearm,
such as training and special permits for purchasers or residents in that state. S US.
Gen. Accounting Office, GAO-01-427, Firearms Purdhessd Fram Fedbral Firearm Licrsess
Using Bagus lantification 1-2 (Mar. 2001) (GAO Firearms Identification Repoite
federal background check system is unable to determine whether a prospective

purchaser satisfies these requirements. Se Crim. Justice Info. Servs. Div., FBI,

> Awailableat http:/ / gao.gov /assets/90/81660.pdf (last visited July 9, 2015).

3 Awailabe at  http:/ /www.gpo.gov/ fdsys/pkg/ GAOREPORTS-GAO-01-
427/ pdf /| GAOREPORTS-GAQ-01-427 pdf (last visited July 9, 2015).
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National Instant Criminal Backgaund Check Sslan (NICS) Operatios 1-2  (2014)
(Operations Report) (describing data in each federal database).* Nor does the federal
background check system provide informati on regarding the legality of a particular

type of firearm in agiven state. Sxid States also may require additional procedures

or mandatory waiting periods before a transaction may occur. GAO Firearms
Identification Report 1-2. 1t is the individual dealer’s responsibility to ensure that all
of these requirements are satisfied.

B.O0 FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff Fredric Russell Ma nee, Jr., is a Texas resident and a federal firearms
licensee who retails firearms at his busi  ness in Arlington, Texas. ROA.447, 453,
GRE41, 47. Plaintiffs Andrew Hanson and Tracey Ambeau Hanson, who are
husband and wife, reside in the District of Columbia. ROA 447, GRE41. The
Citizens Committee for the Right to Keep and Bear Arms is a pro-firearms
organization that claims plaintiffs Mance and the Hansons as members. ROA 447-48,
GRE41-42.

In 2014, the Hansons visited Mance’s place of business in Arlington, Texas,
and each identified a handgun that they wished to purchase. ROA 453, GRE47. The
Hansons would have purchased the handguns directly from Mance if the sale had

complied with federal law. ROA453-54, GRE4748. The Hansons could have

*  Awilbe at https://www.fbi.gov/about-us/cjis/ nics/ reports/2014-
operations-report (last visited July 9, 2015).
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arranged to purchase Mance’s handguns through a federally licensed firearms dealer in
the District of Columbia. S2ROA 454, GRE48. Charles Sykes, who is currently the
only federally licensed firearms dealer in the District of Columbia, facilitates the
transfer of handguns from other dealers for a fee of $125 plus shipping costs. Id
The Hansons did not purchase the handguns through Sykes because they did not wish
to incur these fees. /d

Plaintiffs filed suit in the Northern Di strict of Texas. Their Second Amended
Compilaint alleges that the in-state sales requirements—namely, 18 US.C. § 922(a)(3),
(b)3), and 27 C.FR. §478.99—violate the Second Amendment and the equal
protection guarantee of the Fifth Amendment’s Due Process Clause. ROA 455,
GRE49. Plaintiffs sought injunctive relief prohibiting the government from enforcing
these requirements. ROA 456, GRES0.

The government filed a motion to dismiss or, in the alternative, to enter
summary judgment, and the plaintiffs file d a cross-motion for summary judgment.
The district court granted plaintiffs’ moti on for summary judgment and denied the
government’s motion, holding that the in-state sales requirements are unconstitutional

on their face and as applied to plaintiffs.’

® The court also held that the plaintiffshad standing to bring the present action.
ROA 470-71, GRE19-20. The government does not press the standing argument on

appeal.

10
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Analyzing plaintiffs’ Second Amendment claim, the court applied the two-step
inquiry adopted by this Court and other cour ts of appeals. “[T]he first step is to
determine whether the challenged law impinges upon a right protected by the Second
Amendment,” and “the second step is to de termine whether to apply intermediate or
strict scrutiny to the law, and then to determine whether the law survives the proper
level of scrutiny.” Natianal Rifie Assnof Am., Inc. v. Bureau of Alehol, Tabeoo, Fireans,
& Explosives, 700 F.3d 185, 194 (5th Cir. 2012) (A TF); s2alsoROA 473, GRE22.

At the first step, the court held that the in-state sales requirements burden
conduct within the scope of the Second Amendment. ROA 474-76, GRE23-25. |t
rejected the government’s argument that the requirements merely impose “conditions
and qualifications on the commercial sale of arms,” which the Supreme Court has
deemed “presumptively lawful.” Helkr, 554 US. at 626-27 & n.26; ampare ROA.91-
A, with ROA474-75, GRE23-24. The court also rejected the government’s
contention that the laws are “firmly historically rooted” and thus fall outside the
Second Amendment, ROA .93 (quoting ATF, 700 F.3d at 204), a contention that the
government supported with historical evidence of early 20th-century state residency
restrictions on the purchase or possession of firearms, ROA.93-94, 364; ROA.212-17,
393-97, GRES2-62. The district court believed that such evidence was not germane
to a historical inquiry, stating that onl y “evidence of founding-era thinking” was

pertinent. ROA474-75, GRE23-24. The court declared that the government’s

11
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historical evidence does “not date back quite far enough to be considered
longstanding.” ROA 475, GRE24.

At the second step, the court stated that the laws impose “substantial additional
time and expense” on “law-abiding, responsi ble citizens,” and thus implicate the core
of the Second Amendment. ROA 477-78, GRE26-27 (emphasis omitted). The court
then applied strict scrutiny to the requirements, and held that the laws were not
narrowly tailored to serve the government’s compelling interest in preventing
handgun crime. ROA.479-86, GRE28-35. The court acknowledged that evidence
before Congress supported the need for these laws in 1968, but it demanded
“reasonably current figures” to show that th e restrictions are still necessary under the
“‘modern regime” of national criminal background checks under the Brady Act.
ROA 480-82, GRE29-31 (emphasis omitted). The court recognized the possibility
that the in-state sales requirements “may . .. remain[] justified because the Brady Act
fails to prevent prohibited individuals from cr ossing state lines to illegally acquire and
possess handguns they otherwise would not obtain,” or because “the Brady Act fails
to provide notice to those states who desire it.” ROA 483, GRE32. Nevertheless, the
district court concluded that the government “failed to carry [its] burden” to make
that showing and held that the in-state sales requirements violate the Second
Amendment, both facially and as applied to the plaintiffs. ROA 483, 486, GRE32, 35.

The district court further concluded that the laws fail to satisfy even

intermediate scrutiny, which requires that the laws be substantially related to an
12

ED_001612_00009578-00024 AO4_Prod004_0004625



vase: 10-1usll pocument. VUo131130435 rage:. £o0 pate riea: Ur/13/£U°10

important government interest. ROA 486, GRE35 (citing National Rife Asshof Am.,
Inc. v. McCraw, 719 F.3d 338, 34849 (5th Cir. 2013)). The court reasoned that the
laws do not target discrete categories of people, conduct, or classes of firearms, but
rather “target[] the entire national market of handgun sales and directly burden(] law-
abiding, responsible citizens who seek to complete otherwise lawful transactions for
handguns.” ROA 487, GRE36. The court recognized the possibility that the laws
“may . . . provide[] a reasonable fit to pr event prohibited individuals from crossing
state lines to illegally acquire and possess handguns they otherwise would not obtain,
even in light of the Brady Act[].” ROAA488, GRE37. Nevertheless, the court
determined that the government failed to satisfy its burden and held that even under
intermediate scrutiny, the in-state sales requirements are unconstitutional on their face
and as applied to the plaintiffs. /d

Finally, the district court held that th e laws violate plaintiffs’ right to equal
protection of the laws under the Fifth Amendment’s Due Process Clause. ROA 489-
90, GRE38-39. The court concluded that th e in-state sales requirements are subject
to strict scrutiny because they “interfere[] with the exercise of a fundamental right”
and “impinge[] on residency.” ROA 489, GRE38. Relying entirely on its strict-
scrutiny analysis under the Second Amendm ent, the court held that the challenged

laws also violate the Fifth Amendment. ROA 490, GRE39.

13
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The district court’s final judgment enjoined the government from enforcing 18
US.C. §922(a)(3), (b)(3), and 27 C.F.R. §478.99(a) against the plaintiffs with respect
to their desired transaction. ROA 491, GRE11.°

SUMMARY OF ARGUMENT

The district court’s decision strikes down federal firearms provisions that do
not implicate the Second Amendment’s centra | right to use firearms for self-defense
in the home, and that impose no substantial burden on the right to keep and bear
arms. The challenged laws do not prohibit the possession, carrying, or use of a
firearm by anyone, anywhere. Indeed, they do not even ban the sale of firearms. The
relevant provisions simply require that the final steps of a handgun sale occur in an
individual purchaser’s state of residence. In this case, the Hansons need only pay a
$125 transaction fee, plus shipping costs, to transfer their firearm of choice to an in-
state dealer.

The in-state sales requirements fall outside the scope of the Second
Amendment. They do not implicate the core Second Amendment right of self-
defense in the home, and they are the very sort of “conditions and qualifications on

the commercial sale of arms” that are “presumptively lawful.”  District of Columbia v.

® As the government explained in briefing on its motion to stay the district
court’s order, the injunction properly exte nds “only to the named plaintiffs and the
transaction upon which they based their claimed injury.” ROA514; sealo Hamakz
v. Reo, 91 F.3d 776, 781 (5th Cir. 1996) (in the absence of class certification,
injunctive relief extended only to the named plaintiff). The court’s order denying the
stay motion did not dispute this interpretation of the injunction. ROA.517-18.

14
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Heller, 554 U S. 570, 626-27 & n.26 (2008). Ind eed, historical evidence demonstrates
that states have long imposed restrictions on the purchase or possession of firearms
by non-residents.

If the restrictions fall  within the scope of the S econd Amendment, they are
subject at most to intermediate scrutiny b ecause the in-state sales requirements “do[]
not encroach on the core of the Second Amendment,” and they do not impose a
substantial burden on Second Amendment rights.  National Rife Assnof Am.,, Irc. v.
Bureau of Aladol, Tabeoo, Fireams, & Explosives , 700 F.3d 185, 195 (5th Cir. 2012).
The challenged laws simply require a prospective handgun buyer to receive a handgun
from a dealer in his or her state of residence, which may involve a transaction fee, plus
shipping costs. Such incidental costs are typical of “conditions and qualifications on
the commercial sale of arms,” Helker, 554 U S. at 627, and they are hardly a substantial
burden that triggers strict scrutiny.

The in-state sales requirements essily satisfy intermediate scrutiny, because they
are reasonably related to the government’s important interests in preventing handgun
crime and ensuring the effectiveness of st ate and local firearms regulations. The
requirements are designed to prevent the serious problem of individuals
circumventing state and local laws by crossing state lines to purchase a handgun.
Requiring prospective buyers to receive hand guns in their state of residence allows
states to ensure enforcement of their own laws regarding the purchase and possession

of handguns. Therefore, this Court should reverse the district court’s decision and
15
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hold that the in-state sales requirements are constitutional, both facially and as applied
to the plaintiffs in this case.

The district court also erred in holding that the in-state sales requirements
violate the equal protection guarantee of the Fifth Amendment’s Due Process Clause.
The requirements do not discriminate based on individual purchasers’ residency:
They treat all citizens the same by requiring them to purchase firearms through an in-
state dealer. In any event, given the high ly regulated context of firearms, residents
and non-residents of any given state are not similarly situated. Rational-basis review,
rather than strict scrutiny, applies, and the in-state sales requirements should be
upheld under that standard.

STANDARD OF REVIEW

This Court reviews the constitutiona lity of federal statutes de novo.  National
Rifle Assnof Am., Irc. v. Bureau of Alaohol, Tobaomo, Firearms, & E xplosivé)0 F.3d 185,
192 (5th Cir. 2012).

ARGUMENT

l. THE CHALLENGED LAWSARE CONSISTENTWITH THE
SECOND AMENDMENT.

This Court has adopted a two-step approach for determining whether a law
comports with the Second Amendment. Fi rst, the Court asks “whether the conduct
at issue falls within the scope of the Second Amendment right.” National Rife Assn of

Am,, Inc v. Bureau of Aledol, Tabeoo, Fireams, & Explosives, 700 F.3d 185, 194 (5th Cir.

16
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2012) (ATF). If the law falls within the scope of the Second Amendment, then the
Court applies the appropriate level of scru tiny, which “depends on the nature of the
conduct being regulated and the degree to which the challenged law burdens the
right.” Id at 195 (internal quotation marks omitted).

The district court erred at both steps of this analysis. The in-state sales
requirements are “conditions...on the commercial sdle of arms” that are
“presumptively lawful,” and thus fall outs ide the scope of the Second Amendment.
District of Columbia v. Heller , 554 U S. 570, 626-27 & n.26 (2008). Even if they are
subject to Second Amendment analysis, however, only intermediate scrutiny is
appropriate, because they do not burden the core Second Amendment right “to use
arms in defense of hearth and home.” ATF, 700 F.3d at 205 (quoting Heller, 554 US.
at 635). The in-state sales requirements easily survive intermediate scrutiny because
they are reasonably adapted to the important government interests of protecting the
community from crime and ensuring thee  ffectiveness of state and local firearms
regulations.

A.0 The Challenged Laws Do Not Burden Second Amendment Rights.

In Heller, the Supreme Court made clear that the Second Amendment right to

keep and bear arms is “not unlimited”; it is “not a right to keep and carry any weapon
whatsoever in any manner whatsoever and for whatever purpose.” 554 U.S. at 626.
The Court “identified the Second Amendment’s central right as the right to defend

oneself inone'shome.” ATF,700 F3dat 194; sealoid at 193 (describing the
17
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“central right” of the Second Amendmentas  “the ‘right of law-abiding, responsible
citizens to use arms in defense of hearth and home’ ”) (quoting Helker, 554 U S. at 635)
(emphasis omitted). Applying this reasonin g, the Court struck down a District of
Columbia prohibition on the possession of usable handguns in the homeiglkr, 554
US.at574. The Heller Court was careful to note the limitations of its opinion,
clarifying that that “nothing ...should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as schools and government
buildings, or laws imposing conditions an d qualifications on the commercial sale of
arms.” Id. at 626-27. Such measures, the Court gtained, are “presumptively lawful.”
Id. at 627 n.26.

The district court fundamentally misunderstood Heler in holding that the in-
state sales requirements burden a Second Amendment right. The requirements do not
implicate the core of the Second Amendment, and they are the very sort of
“longstanding . . . laws impaosing conditions and qualifications on the commercial sale
of arms” that the Supreme Court deemed “presumptively lawful.”  Heller, 554 US. at
626-27 & n.26. Longstanding state laws ¢ onfirm the historical pedigree of similar
residency-based restrictions. Therefore, the in-state sales requirements should be
upheld at step one of this Court’s analysis. ATF, 700 F.3d at 196.

1. Plaintiffs identify no respect in which the in-state sales requirements

implicate a Second Amendment right. The challenged laws in no way infringe the core
18
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Second Amendment right “to use arms in defense of hearth and home.”  ATF, 700
F.3d at 193 (quoting Heller, 554 US. at 635). The in-state sales requirements do not
prohibit anyone from possessing, carrying, or using firearms for self-defense anywhere,
whether inside or outside the home. Ther e is no support for the district court’s
conclusion that the laws implicate the “core” of the Second Amendment. ROA 477,
GREZ26.

The in-state sales requirements merely regulate the manner in which individuals
purchase firearms. They allow buyers to purc hase their firearms of choice, even if
those firearms are sold by an out-of-state  dealer. Buyers simply must complete the
sales transaction through an in-state dealer. This is not a sales ban, but a condition on
the commercial sale of firearms. Indeed, this is the wvery sort of
“longstanding . . . condition[] and qualification[] on the commercial sale of arms” that
the Heller Court deemed “presumptively’ 1894fUIS. at 626-27 & n.26. The
Court was no doubt aware that firearms sale s conditions typically involve incidental
costs, such as licensing fees or the $125 tran sfer fee of which plaintiffs complain. As
this Court has explained, such “longstanding, presumptively lawful regulatory
measure[s]” “likely fall outside the ambit of the Second Amendment,” and thus may be
upheld at step one of this Court’s analysis. ATF, 700 F.3d at 196.

2. Historical evidence confirms that the challenged laws fall outside the scope
of the Second Amendment, because the laws “harmonize[] with the historical

traditions associated with the Second Amendment guarantee.” ATF, 700 F.3d at 194.
19
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Between 1909 and 1939, at least 16 states  enacted laws restricting the acquisition,
possession, or carrying of one or more  types of firearms to state residents. 7 For
example, a Michigan law provided that “[n] o person shall purchase a pistol” without a
license, which was available only to indivi  duals who had “resided in this state six
months or more.” Act of June 2, 1927, ch. 372, §§ 2, 6, 1927 Mich. Acts 887, 887-89
(reproduced at ROA.216-17, GRES6-57). Similarly, a Missouri law provided that “[n]o
person . . . shall directly or indirectly buy, sell, borrow, loan, give away, trade, barter,
deliver or receive, in this state, any pistol, revolver or other firearm of a size which may
be concealed upon the person” unless such person had a permit authorizing the
acquisition of the firearm. Act of April 7,1921,§2, 1921 Mo. Laws 692 (reproduced
at ROA 215, GRES5). The permit was issued by “the circuit clerk of the county in
which the applicant for a permit resides in this state,” thereby making residency a
precondition for a permit to purchase a firearm. Id.

The district court dismissed the relevance of this historical evidence, reasoning
that “these early twentieth century state resi dency restrictions do not date back quite
far enough to be considered longstanding.” ROA.475, GRE24. Instead, the district

court insisted upon “evidence of founding-era thinking that contemplated that

" West Vir dnia (1909); Georgia and Rhode Island (1910); New York and
Oregon (1913); Montana (1919); lllinois and North Carolina (1919); Missouri (1921);
Massachusetts (1922); Arkansas (1923); New Jersey (1924); Michigan (1927); Indiana
(1935); Alabama (1937); and Maine (1939). S ROA 21217, 393-97, GRES2-62
(reproducing text of laws).
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interstate, geography-based, or residency-based firearm restrictions would be
acceptable.” Id The district court’s reasoning is mistaken for two reasons.

First, the Supreme Court and this Court have mede clear that “evidence of
founding-era thinking” is not required. As this Court has explained, “a regulation can
be deemed ‘longstanding’ even  if it cannot boast a precise founding-era analogue.”
ATF, 700 F3d at 196. Thus, in Heller, the Supreme Court described “prohibitions on
the possession of firearms by felons” as “longstanding prohibitions” that are
“presumptively lawful,” 554 U S. at 626-27 & n.26, even though “states did not start to
enact [such laws] until the early 20th century,”  Hellerv. District of Columbia , 670 F.3d
1244, 1253 (D.C. Cir. 2011) (Helker I1); s2alo ATF, 700 F.3d at 196 (“Heller considered
firearm possession bans on felons and the mentally ill to be longstanding, yet the
current versions of these bans are of mid-20t h century vintage.”). Similarly, as this
Court observed in ATF, the D.C. Circuit in  Heller I1' “rel[ied] on early 20th-century
state statutes to show that [@] D.C. handgun registration requirement was
‘longstanding’ and did not ‘impinge upon the right protected by the Second
Amendment.”” ATF, 700 F.3d at 196 (quoting Helker /1,670 F.3d at 1253-54). The
district court’s refusal to consider early-20th century laws is at odds with these
decisions, which considered laws of the same vintage to be longstanding,
presumptively lawful measures.

Sod, the district court overlooked evidence from the founding era that

supports the historical basis for the challenged laws. As this Court has observed, “gun
21
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safety regulation was commonplace in the colonies.” ATF, 700 F.3d at 200. Around
the time of the founding, there were a variety of gun safety regulations in effect,
including “laws keeping track of who in the community had guns” and “laws disarming
certain groups and restricting sales to certain groups.” Id The in-state sales
requirements protect the efficacy of such longstanding regulations by ensuring that
individuals—including criminals and juveniles—cannot avoid the laws of their own
state through “the simple expediency of cro ssing a State line to purchase one.” H.R.
Rep. No. 90-1577, at 14; seal S. Rep. No. 90-1097, at 80, 114. The challenged laws
plainly “harmonize[] with the historical traditions associated with the Second
Amendment guarantee.” ATF, 700 F.3dat 194.

B.O0 Even If The Challenged Laws Implicate Second Amendment
Rights, They Are Constitutional.

Even assuming that the challenged laws impinge upon a Second Amendment
right, they easily satisfy intermediate scrutiny. The district court erred in applying
strict scrutiny, because the in-state sales requirements do not infringe the central right
of the Second Amendment and do not impose a substantial burden on Second
Amendment rights. The district court also erred in holding that the laws fail
intermediate and strict scrutiny.

1.0Intermediate Scrutiny Is The Proper Standard Of Review.

This Court has squarely “rejectfed] the contention that every regulation

impinging upon the Second Amendment right must trigger strict scrutiny.” ATF, 700

2
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F.3dat 198. The appropriate level of scrutiny “depends on the nature of the conduct
being regulated and the degree to which the challenged law burdens the right.”  Id. at
195 (internal quotation marks omitted). Strict scrutiny applies to laws “that burden[]
the core of the Second Amendment guarantee.” Id. at 205. By contrast, regulations
that “do[] not encroach on the core of the Second Amendment” are reviewed under
intermediate scrutiny. /d. at 195.

The in-state sales requirements do not in terfere with “the core of the Second
Amendment,” and thus are subject to only intermediate scrutiny. ATF, 700 F.3d at
195. As this Court has explained, the “centr al right” of the Second Amendment is
“the right to defend oneself in one’s home,” id at 194—or, stated differently, “the
right of law-abiding, responsible citizens to use arms in defense of hearth and home, ”
id. at 205 (quoting Heller, 554 U S. at 635). The district court properly did not suggest
that the challenged laws impede the ability of citizens to defend themselves in their
own homes. Sz Natiaal Rife Assnof Am., Inc. v. McCraw, 719 F.3d 338, 348 (5th Cir.
2013) (applying intermediate scrutiny to Texas laws that prohibit those under 21 from
carrying handguns in public, reasoning that the scheme “does not prevent those under
21 from using guns in defense of hearth and home” and “is not a complete ban on
handgun use”). The in-state sales requirements do not prohibit the use or carrying of
firearms inside (or outside) the home, bu t only impose a condition on the acquisition
of firearms. Individuals remain free to purc hase their handgun of choice “in [their]

home state, which is presumptively the most convenient place to buy anything.”
23
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United States v. Decastro, 682 F.3d 160, 168 (2d Cir. 2012) (upholding constitutionality
of 18 USC. §922(a)@3)). Potential buyers simply must arrange to transfer the
firearms to an in-state dealer. Seid. (“[Section] 922(a)(3) does not bar purchases from
an out-of-state supplier if the gun is first  transferred to a licensed gun dealer in the
purchaser’s home state.”). These requirements “resemble  ‘laws imposing conditions
and qualifications on the commercial sale of arms,’ which Hellr deemed
‘presumptively lawful,’ ” and therefore “they must not trigger strict scrutiny.” ATF
700 F.3d at 206 (quoting Heller, 554 U S. at 626-27 & n.26).

In ATF, this Court held that intermediate scrutiny “[u]nquestionably” applied
to laws restricting the ability to acquire firearms, 700 F.3d at 205, and upheld federal
prohibitions on the commercial sale of handguns to persons under theage of 21. S
id at 188. The Court reasoned that the restrictions “resemble ‘laws imposing
conditions and qualifications on the commercial sale of arms,” whichHeller deemed
‘presumptively lawful,” ” and therefore “they must not trigger strict scrutiny.”  /d.at
206 (quoting Heller, 554 US. at 626-27 & n.26). This Court further explained that the
laws “do not strike the core of the Second Amendment because they do not prevent
18-t0-20-year-olds from possessing and using handguns ‘in defense of hearth and
home.”” Id. (quotingHeller, 554 U S. at 628-30, 635). Although the laws surely made
it more difficult for this age range to acquire handguns, the Court concluded that the

individuals still “may possess and use handguns for self-defense, hunting, or any other

24
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lawful purpose; they may acquire handguns from responsible parents or guardians
and they may possess, use, and purchase long-guns.” Id at 207. “Accordingly,” this
Court concluded, “the scheme is sufficiently bounded to avoid strict scrutiny.” Id,

The conditions of commercial sale of  firearms at issue here only modestly
affect an individual’s ability to acquire handguns, and they certainly “do not strike the
core of the Second Amendment.” ATF, 700 F.3d at 206. Individuals have ample
alternative means to acquire a handgun—th ey simply must complete the transaction
through an in-state dealer. Sz id. at 207 (reasoning that 18-to-20-year-olds still may
acquire handguns from a parent or guardian). Moreover, the in-state sales
requirements prevent no one “from possessing and using handguns ‘in defense of
hearth and home,” ” and individuals still “may possess and use handguns for self-
defense, hunting, or any other lawful purpose,” as well as “possess, use, and purchase
long-guns.” Id. at 206-07 (quoting Heller, 554 U S. at 628-30, 635).

As the Second Circuit held in Dezastro, in upholding the constitutionality of the
in-state sales requirement in § 922(a)(3), the need to transfer a firearm to one’s home
state is not a substantial burden. The court concluded that the statute “only minimally
affects the ability to acquire a firearm” and declined to apply “any form of heightened
scrutiny.” 682 F.3d at 164. The court explained that the prohibition on transporting
out-of-state firearms merely “requir[es] state residents to comply with conditions of
sale and similar requirements in their home state.” Id. at 168. Purchases from out-of-

state suppliers are permitted, so long as “t he gun is first transf erred to a licensed gun
25
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dealer in the purchaser's home state.” Id. “In light of the ample alternative means of
acquiring firearms for self-defense purpose s,” explained the court, “§ 922(a)(3) does
not impose a substantial burden on the exercise of Decastro’s Second Amendment
rights.” Id. The same reasoning applies here.

Plaintiffs do not argue that the challe nged laws actually prevent them from
acquiring firearms; they merely complain that the laws result in a transaction fee of
$125 plus shipping costs. & eg , ROA 249 (plaintiffs arguing that “[blecause they
cannot directly access the national handgu n market outside of Washington, D.C., the
Hansons face higher costs in purchasing handguns”); ROA 250 (plaintiffs arguing that
“the federal interstate handgun transfer ban . . . causes [plaintiffs] to sustain shipping
and transfer fees when buying handguns™). This is not the sort of “substantial
burden” that warrants strict scrutiny. A federal law that “ makes the exercise of one’s
Second Amendment rights more expensive does not necessarily mean that it
‘substantially burdens’ that right.” Knagv. Bloombeg, 723 F.3d 160, 167-68 (2d Cir.
2013) (holding that a firearms licensing fee of just over $100 per year is not a
substantial burden); cf. Planned Parenthood of Se. Pa. v., Bisdy S. 833, 874 (1992)
(plurality op.) (“The fact that a law which serves a valid purpose, one not designed to
strike at the right itself, has the incidental effect of making it more difficult or more
expensive to procure an abortion cannot be enough to invalidate it.”).

The district court incorrectly suggested that strict scrutiny is appropriate

whenever challenged laws affect “law-abi ding, responsible citizens.” ROA 477-78,
26
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GRE26-27. Under that reasoning, all laws applicable to the general population would
be subject to strict scrutiny, including licensing laws and restrictions on where
firearms may be carried or used. Such an approach cannot be reconciled with Helkr,
which described as “presumptively lawful” generally applicable laws such as
prohibitions on “the carrying of firearms  in sensitive places such as schools and
government buildings.” 554 US. at 626-27 & n.26.

The circumstances here bear no ressmblance to those in Cargy v. Ropulation
Svies Inemational, 431 US. 678 (1977), in which the Court struck down a New York
law that limited the distribution of non-prescription contraceptives to licensed
pharmacists who constituted “a small fraction of the total number of possible retail
outlets,” id. at 689, thereby eliminating some of the most convenient and private retail
outlets for purchasing contraceptives, seid (explaining that the law “reduce[d] the
opportunity for privacy of selection and purchase”); id at 689 n.7 (noting the
limitation on “the number of regularly available, easily accessible retail outlets™).
Here, by contrast, any burden on Second Am endment rights is insubstantial because
individuals may purchese a handgun froman y dealer in their state of residence,
“which is presumptively the most convenient place to buy anything.”  Demastro, 682
F.3dat 168. The Court in Cargyemphasized that the regulation was not related to the
State’s interest in protecting health. 431 US. at 689-90; sealoid at 689 (finding
particularly relevant Daev. Bolton, 410 US. 179 (1973), in which the Court struck down

“a statute requiring that abortions be performed only in accredited hospitals, in the
27
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absence of proof that the requirement was substantially related to the State’s interest

in protecting the patient’s health”). Here, for the reasons already indicated and those
discussed below, the challenged provision is plainly “substantially related,” id. at 689,

to the government’s interests in preventing crime and ensuring the effectiveness of
state and local firearms regulations.

2. The In-State Sales Requirements Satisfy Intermediate Scrutiny.

When applying intermediate scrutiny, this Court asks “whether there is a
reasonable fit between the law andan important government objectiv&TF, 700
F.3dat 207. In other words, “the government must show that the law is reasonably
adapted to an important government interest.” /d  The in-state sales requirements
essily satisfy this standard, because they are reasonably adapted to the important
government interests of preventing crime and ensuring the effectiveness of state and
local firearms regulations.

a. The government unquestionably hasan important interest in protecting the
community from crime. SeeStall v. Martin, 467 U.S. 253, 264 (1984) (“The legitimate
and compelling state interest in protecting the community from crime cannot be
doubted.”) (internal quotation marks omitted); ATF, 700 F.3d at 209 (recognizing the
importance of “curbing violent crime”). As the district court recognized, “preventing
handgun crime is a compelling interest.”  ROA 479, GRE28. The in-state sales
requirements are key provisions of the  Omnibus Crime Control Act and the Gun

Control Act, which responded to the problem of “the rise in lawlessness and violent
28
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crime in the United States,” S. Rep. No.  89-1866, at 3—and, specifically, to “[t]he
problem of firearms misuse in crimes of violence,” S. Rep. No. 90-1097, at 76; sealo
Huctleston v. United Stakes , 415 U.S. 814, 824 (1974) (“The principal purpose of the
[1968] federal gun control legislation, therefore, was to curb crime by keeping firearms
out of the hands of those not legally entitled to possess them because of age, criminal
background, or incompetency.”) (internal quotation marks omitted).

Ensuring the effectiveness of state and local laws aimed at crime prevention is
likewise an important government interest.  Cf. United States v. Bisnell , 406 U S. 311,
315 (1972) (“[Slcrutiny of [interstate firearms] traffic is undeniably of central
importance to federal efforts to prevent violent crime and to assist the States in
regulating the firearms traffic within their borders.”). Congress recognized that
“existing Federal controls over [firearms] traffic do not adequately enable the States to
control this traffic within their own borders through the exercise of their police
power.” Omnibus Crime Control Act §901(@@)(1 ), 82 Stat. at 225. It thus sought to
strengthen the ability of states and localities to effectively regulate firearms within
their jurisdictions. S id §901(@)(3), 82 Stat. at 225 (“[O]nly through adequate
Federal control over interstate and foreig n commerce in these weapons . . . can this
grave problem be properly dealt with, and effective State and local regulation of this
traffic be made possible.”); HR. Rep. No. 90-1577, at 6 (1968) (stating that the

“principal purpose” of the Gun Control Act was “to strengthen Federal controls over
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interstate and foreign commerce in firearms  and to assist the States effectively to
regulate firearms traffic within their borders™).

b. The in-state sales requirements direct ly advance the government’s interests
in preventing crime and ensuring the effectiveness of state and local firearms
regulations. After extensive investigation into firearms crime, Congress concluded
that out-of-state handgun sales undermine state and local firearms laws and
significantly contribute to crime. S Omnibus Crime Control Act § 901(a)(5), 82 Stat.
at 225 (“[T]he sale or other disposition of concealable weapons...to
nonresidents . . . has tended to make ineff ective the laws, regulations, and ordinances
in the several States and local jurisdictions . ...");S. Rep. No. 90-1097, at 80 (“[T]he
purchase of [handguns] by persons in other than their residence State is a serious
contributing factor to crime.”). Before 1968, there was a “serious problem of
individuals going across State lines to proc ure firearms which they could not lawfully
obtain or possess in their own State and without the knowledge of their local
authorities.” S. Rep. No. 89-1866, at 19. These individuals included “large numbers
of criminals and juveniles” who sought “to circumvent the laws of their respective
jurisdictions.” S. Rep. No. 90-1097, at 80. For example, many individuals with
criminal records in the District of Columbia purchased handguns in a nearby
Maryland county with “minimal” sales regulations. S. Rep. No. 89-1866, at 61. An
overwhelming 87 percent of crime guns in Massachusetts were purchased out of state,

thereby avoiding the Commonwealth’s “stringe nt controls [on] the sale of firearms
30
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and primarily handguns.” S. Rep. No. 90-1097, at 77. In Michigan, 90 percent of
crime guns confiscated in Detroit were “not  purchased and registered in Michigan,”
and “the prime source of these crime guns [wals by purchases [in] neighboring Ohio,
where controls on firearms [we]re minimal.” Id.

In response to the problem of out-of-state handgun sales, Congress enacted the
in-state sales requirements, which were “designed to prevent the avoidance of State
and local laws controlling firearms by the simple expediency of crossing a State line to
purchase one.” H.R. Rep. No. 90-1577, at 14 (discussing 18 US.C. § 922(b)(3));
sealo S. Rep. No. 90-1097, at 114 (same). Th ese requirements ensure that handgun
sales are finalized in a prospective purchaser’s state of residence, thereby allowing the
state to ensure enforcement of its own laws regarding the purchase and possession of
handguns. These federal requirements are  reasonably related to the government’s
important interest in protecting against crim e and ensuring the effectiveness of state
and local firearms regulations, because the government’s interests “would be achieved
less effectively absent [these laws].” Wardv. Rock Against Radian , 491 US. 781, 799
(1989) (internal quotation marks omitted) (applying intermediate scrutiny in First
Amendment context).

Moreover, the “means chosen are not su bstantially broader than necessary to
achieve” this important government interest.  Ward, 491 US. at 800. The in-state
sales requirements do not regulate the possession or use of a gun, but instead regulate

the sake of out-of-state handguns. The restrict ions continue to allow individuals to
3
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purchase their firearm of choice; a buyer si mply must arrange to transfer the firearm
to an in-state dealer. Furthermore, the restrictions include an exaeption for the
temporary loan or rental of firearms for lawful sporting purposes. 18 US.C.
§ 922(b)(3)(B).

In addition, the challenged laws do not “indiscriminately [restrict] the
acquisition of all types of firearms,” but instead target the handgun, which Congress
found is “the most formidable and most frequently used tool of the criminal.” S. Rep.
No. 89-1866, at 4. “[I]n seeking to reduce  the criminal use of firearms,” Congress
explained, “the legislation should especially concern itself with the particular type of
weapon that is predominantly used by the criminal.”  Id The “size, weight, and
compactness” of the handgun “make it easy to carry, to conceal, to dispose of, or to
transport.” Id  “ All these factors,” Congress found, “make it the wea
susceptible to criminal use.” Id Congress explained that the dangerousness of the
handgun is underscored by the existence of many state laws controlling the handgun,
as well as statistics “showing its dominance as the weapon used in unlawful activities.”
Id. For example, statistics showed that hagdns were used in 70 percent of murders
committed with firearms, id at 5, and in 78 percent of the firearm-related homicides
of police officers killed in the line of duty, s Fabral Firgans Ad: Hearings Before tre

Suboxrm. o Investigate Jnenike Delinquerny of the S. Carm. an the Judidiary , 90th Cong. 873
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(1967).2 Congress thus concluded that “conleble weapons” presented a particular
challenge for state and local law enforcement authorities. Omnibus Crime Control
Act §901(@)(2), 4), (5), (6), 82 Stat. at 225.

Today, handguns continue to pose a disproportionate threat to public safety.
According to FBI homicide statistics, handgu ns were the weapon involved in at least
70 percent of firearm homicides from 2009 to 2013.  S® Crim. Justice Info. Servs.
Div., FBI, Crine in the United States 2013: Expandxd Hamicice Data, tbl. 8° And
handguns were used in 73 percent of firearm-related felony homicides of law
enforocement officers Killed in the line of duty from 2004 to 2013. S Crim. Justice
Info. Servs. Div., FBI, 2013 Law Enforarent Offieers Killed and Assaulied, thl. 27.%°

c. Thedistrict court’s application of intermediate and strict scrutiny turned
largely on its assumption that less restrictive means are available to achieve the
government’s interests. But under intermediate scrutiny, the law at issue “must

merely be reasonably adapted to its [important] objective.” MoCraw, 719 F.3d at 349.

® Availableat http:/ / congressional.proquest.com/congressional / result
/ pgpresultpage.gispdfhitspanel.pdflink / http%3A$2f$2fprod.cosmos.dc4.bowker-
dmz.com$2fapp-bin$2fgis-hearing$2fb$2fo$2fch2fch2fhrg-1967-sjs-
0031_from_1_to_1190.pdf/entitlementkeys=1234%7Capp-gis%7Chearing%7Chrg-
1967-sjs-0031 (last visited July 9, 2015).

9 Awlabe  at  https./ /www.fbi.gov/about-us/cjis/ ucr/crime-in-the-
u.s/2013/crime-in-the-u.s.-2013/ offenses-known-to-law-enforcement / expanded-
homicide/expanded_homicide_data table 8 murder_victims_by weapon_2009-
2013 xls (last visited July 9, 2015).

Y Awilabe at  https:/ /www.fbi.gov/about-us/cjis/ ucr/leoka/2013/
tables/table 27 leos fk_type of weapon_2004-2013.xls (last visited July 9, 2015).
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The government “need not employ the least restrictive means to achieve itsgoal.” Id.
In any event, as discussed below, the dist rict court’s other suggested means would not
effectively achieve the government’s goals, and thus would not even suffice to
invalidate the laws under strict scrutiny. S Williars-Yuke v. Florica Bar , 135 S. Ct.
1656, 1671-72 (2015) (holding that state judicial-conduct rule survives strict scrutiny in
First Amendment context where less restrictive means would be unworkable, and
noting that laws need only be “narrowly tailore d, not . . . perfectly tailored”) (internal
quotation marks omitted).

The district court questioned whether the in-state sales requirements are still
“necessary” in light of the development of the National Instant Criminal Background
Check System (the “federal background check system”), ROA.482-83 & n.10,
GRE31-32—an issue that was barely mentioned in plaintiffs’ briefing below, s
ROA 275, ROA 441. The court’s skepticism was based on the false assumption that
the federal background check system ensures full compliance with state and federal
law. Sz eg, ROA 482, GRE31 (“Current law . . . ensures potential purchasers can
legally acquire and possess a firearm under state and federal law.”).

But many state firearms requirements are neither included in, nor verified by,
the federal background check system. The federal system reveals only whether federal
or state law prohibits an individual from r eceiving or possessing a firearm. 18 US.C.
§ 922(t)(2). States may impose additional requirements for purchasing or possessing a

firearm, such as training and special permits for purchasers or residents in that state.
34
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GAQO Firearms Identification Report 1-2.  The federal background check system is
unable to determine whether a prospective purchaser satisfies these requirements. Se
Operations Report 1-2 (describing data included in each federal database). Nor does

the federal background check system provide information regarding the legality of a
particular type of firearm in agiven state. Seid States also may require additional
procedures and mandatory waiting periods before a transaction may occur. GAO
Firearms Identification Report 1-2. The indi vidual dealer is responsible for ensuring

that all of these requirements are satisfied. Requiring a handgun to be purchased in
the buyer’s state of residence allows states to police dealers’ compliance with a host of
state regulations.

Moreover, the federal background check system reveals disqualifying
information only “to the extent automated records are available.” Sz GAO
Testimony 5; se alo Presidential Memorandum, Inproving Availability of Releant
Exettive Brarch Recorak fo the National - Instant Criminal Backgraund Check System, 78 Fed.

Reg. 4297, 4297 (Jan. 16, 2013) (“The ability of the [federal background check system]

to determine quickly and effectively whether an individual is prohibited from
possessing or receiving a firearm depends on the completeness and accuracy of the
information made available to it by Federal, State, and tribal authorities.”).
system may not include all information that is available in the prospective purchaser’s

home state. S FBI Statement; GAO Testimony 5-6. Some states have “additional

databases or records available within thei  r state, which cannot be acoessed by or
35
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shared with other states or the FBI” for a variety of reasons. GAO Testimony 7. For
example, states may face logistical and budgetary constraints in submitting
information, and they may have privacy laws that prevent sharing of certain records.
Se FBI Statement. Therefore, “[iinforma tion about a person’s contacts with law
enforcement, mental health status, alcohol and drug use, and domestic violence
history is simply more likely to be found in the jurisdiction where that person resides.”
Reeran v. LaCabe, 783 F. Supp. 2d 1167, 1175 (D. Colo. 2011), affdsub nan. Resgrsmv.
Martirez, 707 F.3d 1197 (10th Cir. 2013). Part icularly when a purchaser lives in a
Point of Contact state, which conducts its  own search of state records, the in-state
sales requirements ensure that a backgrou nd check examines all available state and
local records in the purchaser’s home state, where such records are most likely to
exist.

The district court erroneously assumed that it would be feasible and effective
for out-of-state dealers to research the handgun laws of a buyer’s home state and
ensure that the sale complies with the home state’s laws. As an initial matter, if the
district court’s decision were upheld, th ere would be no federal requirement that
handgun sales comply with the laws of the purchaser's state of residence;
section 922(b)(3), which was invalidated by the district court, imposes this
requirement with respect to long guns only. 18 US.C. § 922(b)(3)(A). Even assuming
the existence of such a requirement for handgu ns, it is unrealistic to expect dealers to

research and correctly apply the various laws of 49 states, the District of Columbia,
36
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and US. territories—including the freque nt amendments to those laws—in addition
to their own state firearms regulations. The district court noted that dealers have
been responsible for “verify[ing] and confor m[ing] to numerous state firearms laws
for rifles and shotguns,” ROA 484 n.12, GRE33, but handgun regulations are far
more extensive and varied than long gun laws. For example, several states require a
mandatory waiting period for the purchase of handguns, but not for long gus
eg, Fla. Const. art. |, § 8(b); Fla. Stat. § 790.0655(1); Md. Code Ann., Pub. Safety § 5-
123" Wis. Stat. § 175.35(2)(d). Additionally\aal jurisdictions limit the number of
handgun purchases to one per month, but impose no such restriction on the purchase
of long guns. S eg Cal. Penal Code § 27535, 27540(f); Md. Code Ann., Pub. Safety
§&§5-128(@@), (b), 5-129; NJ. Stat. Ann. §§2C:58-2(a)(7), 2C:58-3(i), 2C:58-34.
Ensuring compliance with such laws is critical, particularly in light of the “dominance”
of the handgun as “the weapon used in unlawful activities,” S. Rep. No. 89-1866, at 4.
In sum, the in-state sales requirements do not burden a core Second
Amendment right, but rather are “presumptively lawful” “conditions ... on the
commercial sale of arms.”  Heller, 554 US. at 626-27 & n.26. Even assuming that

these requirements fall within the scope of the Second Amendment, they easily satisfy

" The Maryland waiting period appliestiie transfer of “regulated firearms,”
which are defined as handguns and assault weapons, Md. Code Ann., Pub. Safety § 5-
101, but the transfer of assault weapons is generally banned, Md. Code Ann., Crim.
Law §4-303.

37
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intermediate scrutiny, because they are reasonably adapted to the government’s

important interests in preventing crime an d ensuring the effectiveness of state and

local firearms regulations. The requirements are constitutional, both facially and as
applied to the plaintiffs in this case.

II. THE CHALLENGED LAWS ARE CONSISTENT WITH THE
RIGHT TO EQUAL PROTECTION OF THE LAWS UNDER THE
FIFTH AMENDMENT.

The district court erred in holding that the in-state sales requirements violate
the equal protection component of the Fifth Amendment. ROA 490, GRE39; sealo
Bollimv. Shaipe, 347 U.S. 497, 499 (1954). Toesta blish an equal protection claim, a
plaintiff “must show that two or more classifications of similarly situated persons [are]
treated differently.”  Galleps-Hemandez v. United States , 688 F.3d 190, 195 (5th Cir.
2012). “Once this element is established, the court must then determine the
appropriate level of scrutiny.” Id. Strict scrutiny applies‘only when the classification
impermissibly interferes with the exercise of a fundamental right or operates to the
peculiar advantage of a suspect class.” ATF, 700 F.3d at 211 (quoting Massadusetts
Bd. of Ret. v. Murgia, 427 U.S. 307, 312 (1976)). Otherwise, courts ask only whether the
“classification in question is rationally related to a legitimate state interest.” /d at 212
(quoting Kinel v. Florica Bd. of Regents , 528 U S. 62, 83 (2000)); McCraw, 719 F.3d at
350. The district court erroneously assumed that the in-state sales requirements
discriminate between similarly situated indi  viduals. In addition, the district court

should have applied rational-basis review, rather than strict scrutiny, because the
38
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restrictions do not impermissibly interfer e with a fundamental right or implicate a
suspect class.

Plaintiffs claim that the in-state sales requirements discriminate against
handgun purchasers based on their residence. S2ROA 455, GRE49 (alleging that the
challenged laws “ban the sale and keeping of handguns to otherwise qualified
individuals solely on account of their reside nce, while allowing other equally-qualified
individuals to purchase and keep the same handguns”). But as an initial matter, the
federal requirements do not discriminate ba sed on residency at all. Any differential
treatment between residents and non-residents of a particular state is the product of
state, rather than federal law; all indivi  duals are treated the same with respect to
federal law. A resident of any state can purchase from an in-state firearms dealer or
order a firearm to be transferred to an in-state firearms dealer.

Even accepting plaintiffs’ characteriza tion of the law, however, prospective
handgun purchasers who reside in one stat e are not similarly situated to those who
reside in a different state. S Natioal Fedn of tte Blind of Tex., Inc. v. Abboit |, 647 F.3d
202, 215 (5th Cir. 2011) (“[Equal protect ion] does not require classes of people
different in fact or opinion to be treated in law as though they were the same.”)
(internal quotation marks omitted). Different laws govern the purchase, use, and
possession of handguns in each state, and it cannot be presumed that out-of-state
dealers will accurately interpret the complex laws of other states where buyers reside.

Seapra pp. 36-37. |n addition, statesgrenier acoess to information regarding
39
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their own residents, and this information is highly relevant to determining whether an
individual is eligible to purchase a handgun. S Rdarsn, 783 F. Supp. 2d at 1178
(rejecting plaintiff's equal-protection challenge to residency requirement for a
concealed weapons permit because “resid ents and non-residents are not similarly
situated in terms of the state’s ability to obtain information about and monitor the
potential licensee’s eligibility for a concealed weapons permit”); seal spra pp. 35-36.
In this highly regulated context, residents and non-residents of any given state are not
similarly situated.

Even assuming that residents and non-residents are similarly situated, however,
the challenged laws would be subject only to rational-basis review. As discuss
above, the restrictions “do not impermissibly interfere with Second Amendment
rights,” and thus do not “interfere[] with the exercise of a fundamental right.” ATF,
700 F.3d at 211-12 (rejecting equal protecti on challenge to federal prohibition on the
sale of handguns to persons under the age of 21); s=aloo McCraw, 719 F.3d at 350
(rejecting equal protection challenge to Texa s laws prohibiting 18- to 20-year-olds
from carrying handguns in public).

Nor do the residency restrictions draw classifications based on a suspect class.
The district court erred in concluding that all residency-based distinctions are
inherently suspect, ROA 489-90, GRE38-39, even though plaintiffs explicitly declared
that they “do not contend that non-state residents constitute a suspect class for

purposes of equal protection analysis,” ROA.276; ss eq, Martirez v. Bnum, 461 US.
40

ED_001612_00009578-00052 AO4_Prod004_0004653



vase: 10-1usll pocument. VUo131130435 rage:. 0o pate riea: Ur/13/£U°10

321, 328 n.7 (1983) (“A bona fide reside  nce requirement implicates no ‘suspect’
classification, and therefore is not subject to  strict scrutiny.”). In the cases cited by
the district court, residency-based distinctions were subject to strict scrutiny only
because they interfered with the “right to migrate” to and settle in a stété#oreg/
Gaeral of Naw York v. Sofo-Lqoez , 476 U S. 898, 911 (1986); Mearorial Hosp. v. Mariapa
Cnty., 415 US. 250, 261-62 (1974). No such right is at issue in this case. The in-state
sales requirements simply require individuals to purchase handguns in their state of
residence, wherever that state may be.

Under rational-basis review, legislation is constitutional “unless the varying
treatment of different groups or personsis so unrelated to the achievement of any
combination of legitimate purposes that [a court] can only conclude that the
government’s actions were irrational.” ATF, 700 F.3d at 212 (quoting Kingl, 528 US.
at 84). Here, as discussed above, the in-state sales requirements are directly related to
the government’s important goals of crime prevention and ensuring the effectiveness
of state and local firearms laws. Seapra pp. 28-37. It follows that the requirements
“are rationally related to ... legitimate state interest[s].” ATF, 700 F.3d at 212
(concluding that federal age restrictions surv ive rational-basis review “[flor the same
reasons that the challenged laws are reasonably adapted to an important state
interest”). This Court should reverse the district court’s decision that the in-state sales

requirements violate the Fifth Amendment.

41
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CONCLUSION

For the foregoing reasons, the district court’s order granting summary

judgment to plaintiffs and denying summary judgment to the government should be

reversed.
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18 U.S.C. § 922 — Unlawful Acts

(a) It shall be unlawful—

* k k *

(3) for any person, other than a licensed importer, licensed manufacturer,
licensed dealer, or licensed collector to transport into or receive in the State where he
resides (or if the person is a corporation or other business entity, the State where it
maintains a place of business) any firearm purchased or otherwise obtained by such
person outside that State, except that this paragraph (A) shall not preclude any person
who lawfully acquires a firearm by bequest or intestate sucoession in a State other than
his State of residence from transporting the firearm into or receiving it in that State, if
it is lawful for such person to purchase or possess such firearm in that State, (B) shall
not apply to the transportation or receipt of a firearm obtained in conformity with
subsection (b)(3) of this section, and (C) shall not apply to the transportation of any
firearm acquired in any State prior to the effective date of this chapter;

* k% % %

(b) It shall be unlawful for any licensed importer, licensed manufacturer,
licensed dedler, or licensed collector to sell or deliver—

* k% % %

(3) any firearm to any person who the licensee knows or has reasonable cause
to believe does not reside in (or if the person is a corporation or other business entity,
does not maintain a place of business in)  the State in which the licensee’s place of
business is located, except that this para  graph (A) shall not apply to the sale or
delivery of any rifle or shotgun to a resident of a State other than a State in which the
licensee’s place of business is located if  the transferee meets in person with the
transferor to accomplish the transfer, and the sale, delivery, and receipt fully comply
with the legal conditions of sale in both  such States (and any licensed manufacturer,
importer or dealer shall be presumed, for  purposes of this subparagraph, in the
absence of evidence to the contrary, to have had actual knowledge of the State laws
and published ordinances of both States), and (B) shall not apply to the loan or rental
of a firearm to any person for temporary use for lawful sporting purposes;

* *k % %

ADD-1
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27 C.F.R. § 478.99 — Certain prohibited sales or deliveries.

(@ Inerstake saks or dEliveries A licensed importer, licensed manufacturer,
licensed dealer, or licensed collector shall not sell or deliver any firearm to any person
not licensed under this part and who the licensee knows or has reasonable cause to
believe does not reside in (or if a corporation or other business entity, does not
maintain a place of business in) the State in  which the licensee’s place of business or
activity is located: Proviced, That the foregoing provisions of this paragraph (1) shall
not apply to the sale or delivery of a rifle or shotgun (curio or relic, in the case of a
licensed collector) to a resident of a State other than the State in which the licensee’s
place of business or collection premises is located if the requirements of § 478.96(c)
are fully met, and (2) shall not apply to the loan or rental of a firearm to any person
for temporary use for lawful sporting purposes (see § 478.97).

* *k % %

ADD-2

ED_001612_00009578-00060 AO4_Prod004_0004661



To: Bangerter, Layne[bangerter.layne@epa.gov]
From: Bennett, Tate

Sent: Wed 3/29/2017 7:57:55 PM

Subject: RE: Meeting

Can you send an outlook invite?

From: Bangerter, Layne

Sent: Wednesday, March 29, 2017 3:44 PM
To: Bennett, Tate <Bennett. Tate@epa.gov>
Subject: Re: Meeting

Friday morning at 11:30 here so after our breakfast.
Sent from my iPhone

On Mar 29, 2017, at 3:05 PM, Bennett, Tate <Bennett. Tate(@epa.gov> wrote:

Go ahead and set it up for next week. Can do Tues-Fri.

From: Bangerter, Layne

Sent: Wednesday, March 29, 2017 2:55 PM
To: Bennett, Tate <Bennett. Tate(@epa.gov>
Subject: FW: Meeting

Hey Tate: We ought to give Bill a courtesy call sometime soon. He is eager to visit.

Thanks!

Layne

From: McGrath, William [mailto: William.McGrath@mail.house.gov]
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Sent: Tuesday, March 28, 2017 5:53 PM
To: Bangerter, Layne <bangerter.layne(@epa.gov>
Subject: Meeting

Layne,

Hope things are going well. I know you mentioned Tate had started over there. Do you
think you could set up a sitdown for us with her soon? Thanks,

Bill

Bill McGrath

Staff Director

Subcommittee on Interior, Energy and Environment
House Committee on Oversight and Gov't Reform
Phone: (202) 225-6534

Email: William.McGrath@mail.house.gov
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To: Bangerter, Layne[bangerter.layne@epa.gov]

From: Penman, Crystal

Sent:  Fri2/10/2017 5:13:57 PM

Subject: RE: Lead and Co<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>